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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


INTERNATIONAL UNION OF 

OPERATING ENGINEERS, 

LOCAL 49, AFL-CIO, 
Petitioner, 


Vv. 


No. 19,238 


NATIONAL LABOR RELATIONS 
BOARD, 


Respondent, 


PREHEARING CONFERENCE STIPULATION 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 


| 
Pursuant to Rule 38(k) of the Rules of this Court the parties, sub- 
ject to the Court's approval, hereby stipulate and agree with respect to 


the issues and the joint appendix as follows: 


IL ISSUES | 
L Whether the Board properly found, under all of the circumstances 
of this case, that the Company did not violate Section 8(a)(1) of the Act by 
conducting an open, signed poll of its employees in which jhe were asked 
to indicate whether they wished the Company to bargain with the Union. 
IL Whether the Board properly found that the Company had a good 


faith doubt of the Union's majority status, and thus, did not violate Section 


2 
3(a)(5) and (1)/of the Act by denying the Union's demand for recognition. 


U. JOINT APPENDIX 

The record in this case shall be reduced to a Joint Appendix con- 
taining the following materials: 

1. This prehearing conference stipulation. 

2. The Court's order on this prehearing conference stipulation. 

3. Those portions of the proceedings before the Board in Board 
Case No. 18-CA-1696 hereafter designated by the parties. 

Each party shall bear the cost of printing the materials included 
in its designation. The Board will be responsible for the printing of the 


Joint Appendix. 


/s/ Marcel Mallet-Prevost 
Dated at Washington, D. C., Marcel Mallet-Prevost 
Assistant General Counsel 
this 30th day of April, 1965 NATIONAL LABOR RELATIONS BOARD 


/s/ Ronald.A. Jacks 
Ronald A. Jacks 
ROBINS, DAVIS & LYONS 

Attorneys for Petitioner 


[Dated: May 7,1965] Before: Burger, Circuit Judge, 
in Chambers 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submitted 


their stipulation pursuant to Rule 38(k) of the General Rules of this Court, 


and the stipulation having been considered, the stipulation is approved, 


and it is | 


| 
ORDERED that the stipulation shall control further proceedings 
| 
in this case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 


Dated: May 7, 1965 


[Received NLRB Jan. 14, 1964] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


EIGHTEENTH REGION 


Struksnes Construction Co., Inc., 


and Case No. 18-CA-1 696 


International Union of Operating 
Engineers, Local No. 49, AFL-CIO 


Basement | 
Federal Building 

First Street and First Ave. S.W. 
Minot, North Dakota 


Tuesday, December 10, 1963 


Pursuant to notice, the above-entitled matter came on for hearing 


at 10:00 o'clock a. m. 
BEFORE: 

PHIL SAUNDERS, Trial Examiner. 
APPEARANCES: 


CHARLES J. FRISCH, Esq., Room 31 6, Federal Building, 
110 South Fourth Street, 
Minneapolis, Minnesota 55401, 
appearing on behalf of the 
General Counsel. 


ROBERT MC PHERSON, Area Representative, 
Local 49, International Union 
of Operating Engineers, 
Box 1862, 
Minot, North Dakota, 
appearing on behalf of the 
General Counsel. 


and 
BRUCE M. VAN SICKLE, Attorney at Law, 
Box 998, of the firm of 
McGee, Van Sickle & Hankla, 
312 First Street S. W., 
Minot, North Dakota, appearing 
on behalf of Struksnes Construc- 


tion Co., Inc., the 
Respondent. 


* * * * * 


MR. FRISCH: One point that has been agreed upon is that the Re- 
spondent will admit the facts in Paragraph 3 of the Complaint; that is 
the commerce facts that during the twelve month period ending Septem- 
ber 1, 1963, Respondent's sales to the North Dakota Highway Department 


for highway construction and other earth moving jobs amounted to in 


excess of $400,000.00, more than $50, 000.00 of which was received in 


payment for construction on State and Federal Roads. During the same 
period Respondent purchased from companies within the State, goods 
originating outside the State of North Dakota of a value of $150, 500. 00. 
TRIAL EXAMINER: Can we make a stipulation then that the Re- 
spondent engages in interstate commerce? : 
MR. VAN SICKLE: Struksnes Construction Company agrees to 
stipulate to admit the facts recited in Paragraph 3 of the Complaint. 


* * * * * 


ROBERT MC PHERSON, 


| 
was called as a witness by and on behalf of General Comers, being first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRISCH: 


Q. Will you state your name and address, please? A. Robert 


McPherson, Box 1862, Minot, North Dakota. 


Q. What is your occupation? A. Area representative of Local 


49 of the International Union of Operating Engineers. 
Q. What are your duties as area representative? A! To organize 


non-union employees and police the work of union contractors that we 


have on signed agreements; to negotiate contracts with non-union em- 


ployers; police complaints that come in. 
Q. And investigate complaints of members? A. Yes, sir. 
Q. In the course of your duties did you take any action with re- 


spect to the Struksnes Construction Company? A. Yes, sir. 


Q. Will you describe it please. A. Well, I attempted to organize 
a majority of the people to get a signed agreement with the Struksnes 
Construction Company. 

Q. Would you describe the Struksnes Construction Company at 

which place, and the nature of what work was going on? A. Struk- 
snes Construction is working as a road contractor and are building a 
road presently on Highway No. 83, and started approximately a mile and 
a half north of Minot and continues on to a point north of the Air Force 
Base. He was building the east lane of this road, at the time of the 
Complaint. 

Q. During what month did you commence this activity? A. I 
started in the latter part of July. 

Q. Would you describe the activity that you were engaged in, 
please? A. The first day I went on the job they were starting the 
second shift. And I was out on the job at that time and talked to some 
of the people that were being hired, and I talked to some of the people 
at that time. 

I had gone out on the job and talked to the people during their 
lunch periods, or if they happened to be getting their machines greased 


so I didn’t stop their work, or stopped them after work and stopped 


and had coffee with them at various times. 


TRIAL EXAMINER: When did this take place? 
THE WITNESS: In July. 

TRIAL EXAMINER: The latter part? 

THE WITNESS: Yes, the latter part of July. 


TRIAL EXAMINER: Several days you did this? 
THE WITNESS: Yes, on into August. 
Q. (By Mr. Frisch) Did some of them pay their dues, and some 
of them joined up? A. I signed up some of the people working for 
Struksnes Construction Company and I collected dues on the job, yes, 
sir. | 
Q. Did you obtain then a majority of the employees by either 
their past membership or by joining up by paying their dues that were 
affiliated with the Union? A. Yes, I felt I had a majority of the member- 


ship. 


Q. Asa result of that what did you do with respect to the Com- 


pany? A. I was on the job serveral times and attempted to talk to Mr. 
Struksnes, but I believe he was gone quite a bit of the time with 
some problems he had on a road in the southern part of the State. And 
I knew Mr. Van Sickle was the attorney and I went to Mr. Van Sickle 
on the 7th day of August and asked him to set up a meeting with Mr. 
Struksnes to talk about sitting down and getting our union contract 
signed. | 

Q. Did you advise Mr. Van Sickle concerning the membership 
or concerning the people as to how many people you represented? A. I 
mentioned, as I recall at that time, I mentioned that I had the majority 
of the people and felt that we should sit down and talk about a contract. 


Q. After this meeting did you receive a communication from 


Mr. Van Sickle? A. Yes, sir, I received a letter written on 
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the Sth of August from Mr. Van Sickle questioning or asking me how 
many people I represented. And I in turn answered him on the 12th 
of August. 

MR. FRISCH: Will you mark this as General Counsel's Exhibit 
No. 2. 

(Whereupon, the document referred 

to was marked as General Counsel's 
Exhibit No. 2, for purposes of identi- 
fication. ) 

Q. (By Mr. Frisch) I show you General Counsel's Exhibit No. 2, 
and will you describe it, please? A. This is a letter I wrote to Mr. 
Van Sickle on the 12th of August stating I represented approximately 
twenty of his people. 

TRIAL EXAMINER: Saying what? 

THE WITNESS: Saying I represented approximately twenty of 
his people. 

Q. These are photostatic copies of the original? A. That's cor- 
rect. 

Q. Do you have the original? A. Mr. Van Sickle would have the 
original. 

MR. FRISCH: Do you have the original? 

MR. VAN SICKLE: I will gladly trade the original for one of 
the copies, or I will stipulate the copies in. 

MR. FRISCH: LFither way. 

MR. VAN SICKLE: The Struksnes Construction Company makes 


no objection to the letter marked as an exhibit dated August 12th, or to 
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the fact that the photostatic copies are produced rather than the original. 


| 
TRIAL EXAMINER: All right, General Counsel's Exhibit 2 is re- 


| 
; | 
ceived. 


(Whereupon, the document heretofore 
marked for identification as General 
Counsel's Exhibit 2, was received in 
evidence.) | 

(By Mr. Frisch) Now, shortly thereafter did Set receive a 
letter concerning this matter from Mr. Van Sickle? A. Yes, sir, on 
the 16th day of August, 1963. Mr. Van Sickle wrote me a letter stating 
that they felt at that time that the people did not want union representa- 
tion and refused to, or wanted to leave things lay as they were. 


MR. FRISCH: Mr. Reporter, will you mark this as General 


Counsel's Exhibit No. 3? | 


(Whereupon, the document referred 
to was marked as General Counsel's 
Exhibit No. 3, for purposes of 
identification. ) 

| 


(By Mr. Frisch) I show you General Counsel's Exhibit No. 3. 


Is that the letter to which you have just referred? A. Yes, sir. 


MR. FRISCH: We offer in evidence General Counsel's Exhibit 


| 
MR. VAN SICKLE: Struksnes Construction Company makes no 
objection to Exhibit No. 3. | 
TRIAL EXAMINER: General Counsel's Exhibit No. 3 is received. 
(Whereupon, the document heretofore 
marked for identification as General 


Counsel's Exhibit No. 3, was received 
in evidence. ) 
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Q. (By Mr. Frisch) Did you continue to visit the men on the job 
site after August 16th? A. Yes, sir, I was out on the job. 

Q. Did you notice any difference in the attitude of the men? 

A. Well, I was out and talked to several of the men. Many of the men 
had been or were reluctant to talk to me, and I could not understand 
why because before that I had talked pretty freely with many of them. 
But there seemed to be a reluctance to them talking to me after I had 
received this letter from Mr. Van Sickle. 

Q. Now, did the poll that we have discussed here come to your 
attention sometime after that? A. I found out about the poll from our 
representative in Bismarck who called me long distance and informed 
me a poll had been taken on the job up here. I was never told by the 
men on the job that the poll had been taken. He called me and told me 
about it, and that is the first thing I knew about it. 

x * a * * 
MR. FRISCH: To facilitate the work, I have made a summary 


which indicates that there were 26 people in the appropriate unit and at 


that time there were 14 members of the union. And as of August 12th, 


there were 26 people in the unit. 
TRIAL EXAMINER: August 12th there were what? 
MR. FRISCH: There were also 26 people in the unit and seven- 
teen were members of the union. 
This canbe verified, Iam merely stating that for the convenience 
of the record. 
TRIAL EXAMINER: Did you say on August 12th there were how 


many? 
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MR. FRISCH: Twenty-six in the unit and fourteen were members 


of the union, and on August 17th there were twenty-six in the unit and 
| 
seventeen were members of the union. 


MR. FRISCH: I have no further questions of this witness. 


CROSS EXAMINATION 
BY MR. VAN SICKLE: 

Q. Mr. McPherson, I understand that you began your organizing 
activity the latter part of July. What, or how did you go about your 
organizing activity? A. Talking to the people on the job. ! 

Q. Now, I understand that you talked to the men while they were 
at the job site, is that right? A. Yes, sir. i 

Q. And you talked to them while they were greasing es 
A. Yes, sir. 

Q. That is while the machinery was stopped and thay were doing 
the grease job? A. Yes, sir. 

Q. And that is during the time that the men were being paid for 
their services and they were not interferring? A. I was not interrupt- 
ing the men. ! 

Q. Did anyone interfere with the men? A. No, sir. 

Q. Did anyone interfere with you interrogating the men before 
August 7th? A. No, sir. | 

Q. Did anyone interfere with you interrogating the men between 
August 7th and August 12th? A. No, sir. | 

Q. Did anyone interfere with your interrogation after August 12th? 


A. No, sir. 
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Q. You also talked to them during coffee breaks? A. No, I 
took them out for coffee after the man’s shift. 

Q. That would be after the termination of the shift? A. Yes. 

Q. And no one interferred with this at any time? A. No, sir. 

Q. There was no interference before August 7th, is that right? 
A. Yes, sir. 

Q. And there was no interference between August 7th and Aug- 
ust 12th? A. No, sir. 

Q. And no interference after August 12th? A. No, sir. 

Q. And you also interrogated them during their lunch hours? 

A. Yes, sir, I talked to them. 


Q. By interrogation I don’t mean any misrepresentation, I just 


mean you visited with them and undertook your organizing activity which 


meant visiting with the men and talking about their families and every- 
thing else? A. That's true. 

Q. You were not interferred with for organizing during the noon 
hour before August 7th, 1963, were you? A. No, sir. 

Q. You were not interfered with between August 7th and August 
12th? A. No, sir. 


Q. And you were not interfered with after August 12th? A. No, 


Q. And I believe also you recited you collected dues on the job? 
A. Yes, sir. 
Q. Did you collect any of those dues before August 7th? A. I 


believe so, yes, sir. 
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TRIAL EXAMINER: What was that? 
THE WITNESS: Yes, sir. 
TRIAL EXAMINER: Before August 7th? 


THE WITNESS: Yes, sir 


Q. (By Mr. Van Sickle) And I take it during the course of that 
time you also signed men up in these enrollment activities 
which you undertook at the job site? A. Yes, sir. 


Q. You signed new men up? A. Yes, sir. 


Q. So the difference in the number of men between August 7th and 
August 12th would be the number of enrollments you had made? A. No, 
sir. | 

Q. That would be new men coming onto the job who were members 


of your union? A. Yes, sir. 


Q. So we can conclude that there is no bias demonstrated in em- 


ploying men as far as the union is concerned between August 7th and 


August 12th, is that correct? A. That's correct. 

Q. And after August 12th did you continue eoiinctue dues from 
the men on their lunch hour or during grease work or during greasing 
machinery and during coffee breaks? A. Only before or after shifts. 

Q. Only before and after shifts? A. Yes, sir, that's right. 

Q. And even though you were interrogating you didn't see fit to 
collect any dues until after or before shifts? A. That's right. 

Q. Now, is it true that Mr. Struksnes and Mr. Struksnes"s 

supervisory representatives in no way interferred with your 


contacting the men, and didn't interfere as long as you didn't interfere 
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with the men keeping the machinery running? A. That's correct. 

= x * ad * 

Q. Now, Mr. McPherson, from the Furulie cards. That is 
F-u-r-u-l-i-e. A. Yes, sir. 

Q. And in checking that card it would appear that your union took 
payments for the months of July, August and September from Mr. Furu- 
lie on July 8, 1963, is that correct, sir? A. Yes, sir. 

Q. And again he paid in October. A. Yes, sir. 


Q. And he was paying at three-month intervals? A. Yes, sir. 


Q. And he then would be a union member who from the records 
had been a union member over several years, at least? A. Here is 
the date of initiation, 8-1-60, and he eventually paid in three month 
units, and then in nine months. 

* x & * * 

Q. Now, at the time, or our concern is July and August, 
1963. And Mr. Stanley Peterson apparently then was in arrears about 
four months, and then paid up on October 28th, 1963, and picked up an 
arrearage reaching back to July? A. We don’t hold them in arrears. 
If they become in arrears, they become suspended. They are recog- 
nized as members unless they become suspended. I couldn't say that 
is the case. I more or less recollect he was behind in his dues and I 
wrote St. Paul and told them to hold it until I could see him. And we 
were paying per capita on him, and he was never suspended. 

Q. Andon October 28th, he picked up the July, August, Septem- 


ber and so on, dues? A. Yes, sir. 
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* * * * * 

Q. So we can conclude then that LeRoy Thompson's dues were 
currently in good standing during the period of July and August, 1963, 
at the time of your organizing activity? A. Yes, he was in good stand- 
ing. | 

Q. What is the status of Wayne Anderson? A. Wayne Anderson 
on this date -- Wait a minute. That is September 20th here. Let me 
see. On the 9th he signed an application, but did not pay anything. He 

signed to have the union represent him as a bargaining agent. 

Q. So, Mr. Anderson joined the union as of August the 9th, 


1963? A. Yes, sir. 


| 
Q. And that would be a man that had joined between the 7th and 


12th of August? A. Yes, sir. 
Q. During the period we are concerned with here? A. Yes, sir. 
Q. Anda man you visited with, and a man whom you acquired as 
a member during the period of your organizing activity, the critical 
period of your membership drive here. A. That is true. 
Q. And this man was solicited and made a member by virtue of 
your contacts made with him on the job, is that correct? A. Partly. 
If I might go back, Mr. Thompson had worked for Mr. Sirokenes on the 
job in the southern part of the State and he had also been trying to 
organize these people. And whenever a contractor goes into a business 


area and we have a business agent in that area, and it is a non-union 


contractor we attempt to organize his people. We do this throughout 
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the State, and it is not just when a contractor comes into a given area. 

Q. Now, let's turn to Mr. Raymond Berg. Would he be a mem- 

ber who came in in '62? A. October 4th, 1962. 

Q. And I take it from the way you handled the information on the 
Wayne Anderson card that Ray Berg on October 9th, 1962 paid $35.00 
toward his initiation fee and again on November 4th, 1963, he paid 
another $15.00, for a total of $50.00, so he was still on application to 
your union? A. Yes, he was on application, so he would be on the 
status of a new member qualifying himself. 

Q. And Edward O. Erickson, please explain his status. 

A. On September 26th he paid the total of $27.00 that paid him up until 
December. He is paid through December of this year. To the first of 
January. 

Q. But I don’t find any reference to a prior payment. Your rec- 
ords would show, would it not, that he, or it does show that he withdrew 
on December 19th, 1958, and that the withdrawal was approved on May 
15th, 1959. A. Yes. 

Q. So this, then, would be a reinstatement or reintroduction into 
your union, is that correct? A. No, sir. He was in before then. Evi- 
dently they sent a later card in here. But the '62 card showed this, that 
the girl didn't bring everything all the way forward. But he has been a 


member for sometime. 


Q. We can assume then that in August and July Mr. Erickson 


had been a member of your union for sometime? A. Yes, sir. 
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Q. All right, then, next is Valentine Fercho. A. Yes, sir. 

Q. He had been a member since 1962, is that correct? A. No, 
sir, the date of initiation was 1957. ! 

Q. And had he consistently held his membership since 1957? 
A. Yes, sir, and he was paid up. : 

Q. LeRoy M. Hemphill. He was initiated Deceitbes 1st, 1963? 

TRIAL EXAMINER: When was that? ! 

THE WITNESS: It was December Ist, 1962. | 

Q. (By Mr. Van Sickle) Was he in good standing as\tar as his 
payments were concerned in July and August of 1963? A. | Yes, sir. 

Q. And Norbert Kulzer. A. He was initiated August 1st, 1962, 
and he was in good standing. : 

Q. Fine. Harold Lillegard. A. He signed an application on 
September 30th, 1962, and he is in the process of being paid up. 

Q. That is to say at the time of the application he was billed 


$78. 50 and he had paid toward satisfaction of that obligation $40, 00 as 


of November 13th, 1962? A. Right. 


Q. There have been no further payments? A. No, sir,he is 


still upon application. | 

Q. Roger Lock. A. He was initiated August 1st, 1962 and he is 
a member in good standing. | 

Q. And he apparently is making payments every three months. 
A. Yes, sir. But there is a two-month lapse from August, but then 
they are three-month units. To identify these we have a register 


number for these people. 
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Q. And when you make that comment you are pointing to the right 
hand column of that card which is the man’s identification within your 


organization records, is that correct? A. Yes, sir. 


Q. Ivan Newman. A. Initiated on September list, 1957 and he 


paid $27.00 in December, and this would run him back for six months. 
He had not been suspended. He was a member in good standing. 

Q. So at the present time -- That is what I was after. In reading 
these cards, and we can take the day of payment and it means payments 
for lines below or above? A. Above. He is paid up to January lst, 
1964. 

Q. By virtue of the fact that there is an entry on the December 
line? A. Right. 

Q. Larry Peterson. A. He paid a years dues on the 21st of 

May, 1963 that paid him through January, 1964. 

Q. And he was initiated November Ist, 1960? A. Yes, sir. 

Q. So he would be a member in good standing at the time of this 
representation? A. Yes, sir. 

Q. Leonard B. Rall. A. Initiated December lst, 1954, so he 
would hold his membership. 


Q. So he is, or has been paying on a six-month period? A. Yes, 


Q. Now it would appear that he withdrew in 1955 and renewed 
his application or representation on October 1st, 1962? A. October 


Ist, yes. 


Q. 1962? A. Uh huh. | 
Q. Otto Rasch. A. Became a member June 1st, 1962 and he 
has paid through June of 1964. | 
Q. And he had made his last payment in June of 1963? A. Yes, 
and is paid up through June of 1964. | 
Q. Harold Ricketts. A. He was initiated September ist, 1957 


and his dues are paid up till the first of October, 1963. 


Q. And he made the payment when? A. On July 6th, 1963. 


Q. Through the September period? A. Right. 

Q. So this is one of the members that you must have gone to see 
during the time you started your organization or organizing activity? 
A. No, sir, that was on July 6th. | 

Q. Wasn't it around July when you started your organizing 
activity? A. No, it was the latter part. I think it was around the 30th. 

Q. Leonard Sandau. A. He was initiated July ist, 1957, and 
he is paid through the first of December, and paid on the 25th of Sep- 
tember. | 

Q. And the previous payment was made on the 22nd of May, 1963, 
so he would have been current at the time of your organizing activity ? 
A. Yes, sir. : 

Q. Jobn Scheldrup. A. He was initiated september 1st, 1957, 
and on August the 12th he paid his dues for July, August and September. 

Q. And these dues would have been a product, at least reasonably 
a product of your organizational activity on the job site dt your union 


activity? A. Not necessarily. 
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Q. You say not necessarily. You mean they possibly were or 
do you know they were not? A. I know that many of the dues are mailed 
into my office. 

Q. But the dues come in as a result of your activity? A. The 
dues come in as a result of their membership in our union. 


Q. You don’t mean to testify that you are ineffective? A. No, 


Q. So you and I realize that when dues come in it is a product of 
your direction and leadership? A. Partly, I would say. 

Q. And your direction and leadership in this case involved work 
on the job site, isn't that correct? A. Yes, sir. 

Q. And this work was done by you without interference in any 
way by Mr. Struksnes or his representatives, isn't that correct? 

A. That is correct. 

Q. Now returning to -- Strike that. I think you testified that 
during this period of activity, during the latter part of July and August 
when you went to the job site, Mr. Struksnes was gone. He was not on 
the site quite often when you were there. A. This is true. 

Q. Did you ever see him on the site? A. A couple of times when 
he was real busy and I didn’t bother him. 


Q. So you know that Mr. Struksnes was on the site and, of course, 


your purpose was to organize men? A. I visited with him a couple of 
minutes on the job the day he put his second shift on. 
Q. So Mr. Struksnes did not only interfere with your organizing 


activity, but he was conscious and personally knew you were engaged 


in it? A. Iam sure he did. 

Q. Now, Mr. McPherson, after I wrote you the letter saying that 
Mr. Struksnes informed me that a majority of the men advised him they 
did not want to negotiate with you, in my letter of August 16th, or Ex- 
hibit 3, did not you and I have a conversation either by telephone or other- 
wise with reference to having an election, a consent election, to determine 
the status of the men, or the interest and desire of the men? A. This is 


true. 


Q. Is it not true that Mr. Struksnes stated to you, if you felt that, 


or words to this effect, if you felt that anything wrong had been done he 
would be perfectly willing for you to have a consent election with the 
proper officials to determine the wishes of the men, is that right? 
A. Yes, sir. | 

Q. And isn't it further true that you, yourself, observed and Mr. 
Struksnes made no effort whatsoever to interfere with the men after the 
period of time of the taking of the poll, isn't it true that you were on the 
site and visited with the men? A. I talked to the men, but I could hardly 
talk to them at that time. | 

Q. When did you first learn about the poll? A. Somewhere around 
the 20th. ) 

Q. Of what month? A. Of September. 

MR. FRISCH: Excuse me. I think he meant August 

THE WITNESS: August, yes. 

Q. (By Mr. Van Sickle) The 20th of August? .A. Yes. 

Q@. Do you remember the date of the poll? A. Somebody told me 


it was the 12th or 13th. 
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Q. So according to hearsay and to the best of your knowledge 
you thought it was on the 12th or 13th of August? A. Yes, sir. 

Q. And you continued on your organizing activities after the 
12th or 13th of August, isn't that correct? A. Yes, sir. 

Q. And except for the generalization that you have given to this 

Court, and again I am quoting from my notes, and you correct 
me if it is different from recollection, but my notes show there seemed 
to be a reluctance to be seen talking to me after I received the letter. 
That would be the letter of August 16th, is that correct? A. That's 
right. 

Q. And that would be the letter that reflected Mr. Struksnes’s 
information that he got from that poll, is that correct? A. Yes, this 
is correct. 

Q. Now, would you tell me, please, the name of the man that was 
reluctant to talk to you? A. Mr. Van Sickle, I can’t speak of names. I 
have gone on the job and talk to one of the fellows that was around, and 
they would suddenly find something to do. I didn’t pay any attention to 
the names. There wasn’t any reason for it. 

Q. Did you continue to go back to the job? A. Not after the 20th. 
I have seldom visited the job. 

Q. So your decision not to visit the job was based upon your de- 
cision and not from the conduct of the men, is that true? A. I didn’t 


visit the job every day. After the reluctance I had from the men talking 


to me I kind of quit going out on the job. 
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Q. And you noticed that reluctance after my letter of the 16th? 
A. I don't believe I was on the job between the 12th and the 16th. 
Q. Is it your testimony at this time that you went to the job about 
the 16th of August and then did not return to it? A. I was on the job 
site on the 19th of August. | 
Q. And when were you on the job immediately preceding the 
19th? A. On the 18th. 
Q. And when were you on the job following the 19th? A. With 
Mr. Frisch on the 24th. : 
Q. Were you engaged in any other activity during this time? 
A. You mean other than the Struksnes Construction job? 
Q. Yes. A. Yes, sir, the missile site. 
Q. So you had other demands on your time also? A. This is true. 
Q. So do I understand on the 19th you were out to the job, and how 
long were you on the job on the 19th? A. That I couldn't tell you anymore. 
I would assume it was probably during the lunch hour or in between shifts. 
Q. That would be a period of how long? A. An hour or a half hour 
or two hours. I remember one time I went out and ee at a cafe at 
the end of his job and we went into the cafe and had coffee and were in 
there and talked. | 
Q. Was that the 19th? A. I don't know if it was that day or not. 
Q. You seemed to come forward with the conclusion that there 
was a reluctance of the men to talk to you. Do I understand that you 


deducted this from the period of time to the 19th? A. No, this was not 


the reason for not going on the job. As I said before I had other work 
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Q. Weli, I want to get back to the basis of your conclusion. Did 
you talk to the men in the cafe on the 19th? A. Iam sure I did. 

Q. But you had no difficulty then? A. But to the best of my 
recollection I didn't attempt to organize anything. I think I bought 
coffee for the foreman and some of the people that were in there. I 
don’t remember the date, but I think the weather was dry and they 
were shut down. 

Q. And this conclusion that there was a reluctance for the men 
talking to you, was a reaction of yours, or a conclusion on your part? 
A. Just my own. 

Q. You are unable to supply any facts to support it, is that cor- 
rect? A. This is correct. 

Q. I wish you would now try to recall a man or men or incident 
or incidents that would support that conclusion? A. No, I can't. 

Q. Now, Mr. McPherson, did you at any time until or under the 
direction of this Court, did you disclose to Mr. Struksnes the member- 
ship status of your union personnel? A. No, sir. 

Q. Did Mr. Struksnes ever demand of you that you identify cer- 
tain men as union men or non-union men? A. No, sir. 

Q. After you signed the man up and talked to your union repre- 


sentatives on the job, did Mr. Struksnes ever demand of you that you 


disclose to whom you talked or what you talked about? A. No, sir. 


Q. So that as a matter of fact, you had observed that Mr. 


Struksnes had not seen these cards in this hearing? A. That is true. 


25 
| 

Q. So you are able to testify that Mr. Struksnes has never seen 
these cards? A. Yes, sir. | 

Q. And Mr. Struksnes has never inquired about them, has he? 
A. No, sir. | 

Q. And he has never made any efforts whatsoever to learn the 
affiliation or absence of affiliation of any of his Seon? A. This 

is true. i 

Q. And I believe you testified that after the beginning of this 
incident that he hired three men that were additional union, personnel? 


A. I think there were more than three, probably. 


Q. And isn't it true that Mr. Struksnes makes no resistance to 


the union as such, is that true? A. This is true. 


* * * * 


REDIRECT EXAMINATION 
* * * * (3 
| 
TRIAL EXAMINER: Mr. McPherson, when did you first ask the 
Company to recognize your union? | 
THE WITNESS: On the 7th of August. 
TRIAL EXAMINER: How did that take place? 

THE WITNESS: After several trips out on the job, and not being 
able to find Mr. Struksnes himself, I knew Mr. Van Sickle was his 
attorney. So I asked Mr. Van Sickle to arrange a meeting so we could 
sit down and discuss it. 

TRIAL EXAMINER: You testified to that before? — 


THE WITNESS: Yes, sir. 
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Q. (By Mr. Frisch) That was the 7th of August? A. Yes, sir. 

TRIAL EXAMINER: Did the Company ever request to see any of 
the cards? 

THE WITNESS: No, sir. 

TRIAL EXAMINER: And you mentioned the possibility of a consent 
election. 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: What was your reaction to that? 

THE WITNESS: I told Mr. Van Sickle and Mr.Struksnes in the meet- 

ing that we had in Mr. Van Sickle’s office that I felt because of the 
election held by Mr. Struksnes on the job that the men had been intimidated 
and that I would not consent to an election. By virtue of their signing 


their names to one reason of the poll that was taken. 


* * * * * 


Q. (By Mr. Frisch) Did the Company ever file a petition for an 


election with the National Labor Relations Board? A. I did not receive 
anything from the National Labor Relations Board asking for an election. 

* * * * * 

RECROSS EXAMINATION 
BY MR. VAN SICKLE: 
Q. if the Trial Examiner please, I don’t know the answer to this, 

and I want to get it straight in my mind. Mr. McPherson, isn't it cor- 
rect that the time table that we have produced here is that on August 20th 


that you were informed from someone from Bismarck that Mr. Struksnes 
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had taken a poll of his employees, and that during the period of 
August 20th and the early part of September a conversation was had 
and Mr. Struksnes indicated to you that he would be willing to partici- 
pate in a consent election under the control of the National Labor Rela- 
tions Board, if you felt that there was anything wrong with his attempt 
to interrogate the employees, is that correct? A. Yes, rd say about 


the 20th of September. 


MR. FRISCH: August. 
* * * * i* 

Q. Now, is it also true that on August 19th, 1963, which is the 

time that your card which you have referred to to refresh your 
recollection recites that you were out to the job on that time, you did not 
have knowledge of the poll, is that correct? A. This is correct. 

Q. So that your information regarding the poll Scented sometime 
after August 19th, 1963, and about the 20th, to the best of your recollec- 
tion? A. Somewhere in between the 20th and the 21st, 22nd, or some- 
where right in there, yes, sir. | 

* * * 
LEONARD SANDAU 
was called as a witness by and on behalf of General Counsel, being first 
duly sworn, was examined and testified as follows: : 
| DIRECT EXAMINATION 


BY MR. FRISCH: 


Q. Will you state your full name and address, please? A. Mine? 
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Q. Your name and address, please. A. Leonard Sandau. 

TRIAL EXAMINER: How do you spell your last name? 

THE WITNESS: S-a-n-d-a-u. 

Q. (By Mr. Frisch: ) Your home address? A. Mandan, North 
Dakota. 

Q. Have you ever been employed by the Struksnes Construction Com- 
pany? A. Yes. 

Q. When did you go to work for them this year? A. In August 
sometime. 

TRIAL EXAMINER: In August? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Keep your voice up. 

THE WITNESS: Sometime in August. I just don't know the date. 

TRIAL EXAMINER: That is '63, is it? 

THE WITNESS: Yes. 


Q. (By Mr. Frisch) Where was this taking place? A. Out here 


on the Air Base road here. 


Q. The road from Minot to the Air Base? A. Minot to the Air 


What job were you assigned? A. I was running the blade. 


Tell us in more detail what a blade is. A. It’s an ordinary 


What does it do? A. Lays out dirt and gravel roads. Gravel 
or anything, you know. 
Q. Spreads it out? A. Spreads it out. 
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Q. Isee. Who was your foreman on your shift? A. I forget 


his name. Derald Nelson. 
| 


TRIAL EXAMINER: Nelson? 

THE WITNESS: Nelson. | 

Q. Are you a member of Local 49 of the Goeratins Engineers? 
A. Yes. | 

Q. How long have you been a member? A. Since '56 or '57. 
Something like that. | 


Q. Did you ever see Mr. McPherson around the job area? A. Yes, 


I seen him out there several times. 
Q. Now, Iam going to ask you about a time about the 12th of 


August. Do you recall any conversation with Mr. Nelson with respect 


to being represented by the union? A. No, no. 
Q. Well, do you recall an instance where he brought a paper for 
you to sign with other names on it? A. Nelson, you mean? 


Q. Yes. A. Yes, he brought it out there. Sure he brought it out 


there, excuse me. 
MR. FRISCH: I will ask the Reporter to mark this as General 
Counsel's Exhibit No. 7. 


(Whereupon, the document handed the 
Reporter was markedias General 
Counsel's Exhibit No.' 7 for purposes 
of identification. ) 


Q. (By Mr. Frisch) I will ask you what is this paper? A. It's 
| 
the paper that was signed, is all I know. 


Q. Did Mr. Nelson bring it around for you to sign? A. Yes. 
| 
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Q. Is that your signature on that paper? A. Yes. 

MR. FRISCH: I will offer General Counsel's Exhibit 7 into evi- 
dence. 

MR. VAN SICKLE: No objection. 

TRIAL EXAMINER: The Exhibit is received. 

(Whereupon, the document heretofore 
marked for identification as General 
Counsel's Exhibit No. 7, was re- 
ceived into evidence. ) 

Q. Did Mr. Nelson bring this around for you to sign? A. Yes. 
First of all I asked him what it was all about, and he said it was an 
application whether a fellow wants to join the union or not. 

Q. Did he say anything about it? A. Well, I asked him what it 
was all about, and he said, "That is just for the union." And that was 
all. Whether we were supposed to join the union or not. 

Q. Did he make any statement about hours? ‘A. He said, "If you 
don’t sign, probably you will get down to forty hours." 

Q. He wanted to know exactly what Mr. Nelson said? A. That's 
what it was. 

Q. Say it again, please. A. It was supposed to find out -- 

Q. You can read the top of it, if you wish. Do you have your 

glasses with you? A. No, I don't. 

Q. (Reading) "To the men of Struksnes Construction Co. Do you 
want me to bargain with and sign a contract with Operating Engineers 


Local 49? Please sign your name and answer, yesorno." A. Well, 


yes, I signed it. 
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Q. What did Mr. Nelson say about it? A. He told me if I don't 
sign they would probably get down to forty hours, is what he told me. 

@. What do you mean, if you don't sign? A. Yes or no, I was 
to sign yes or no. And I told him "What about it?" And he said, if I 
don't sign it, we will probably get down to forty hours. That! s all he 
-said there. | 

Q. Didn't you say earlier that what he stated was, "If this Com- 
pany goes union we will be down to forty hours." ? 

MR. VAN SICKLE: We object -- 

A. Well, that's what -- 

MR. VAN SICKLE: I think I understand Counsel's difficulty, but 
this certainly is a leading and suggestive way to approach his own wit- 
ness. There is no showing that this is an adverse witness in any way. 
And under the procedure outlined under Section 5-1004 of the U. S. 
Code, I think we are bound so far as practical by the rules of evidence 
of the District Courts, and I will certainly object to this line of ques- 


tioning. 


TRIAL EXAMINER: It is a critical area, andI will sustain the 


objection. 

Now, Mr. Sandau, you tell me what Dareld Nelson told you as best 
you can recall. | 

THE WITNESS: I can't recall. | 

TRIAL EXAMINER: You have testified all you can recall? 

THE WITNESS: Well, it was started on account of the union. I 


just can't remember how it was. I just can't recall. 
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TRIAL EXAMINER: And you testified that Derald Nelson told you 
that if you didn’t sign this questionnaire you would probably get down 
to forty hours? 

THE WITNESS: That's right. 

TRIAL EXAMINER: Do you recall anything else? 

THE WITNESS: Not right off hand. To him I said, "I suppose I 
will have to sign.” So I signed it, no. 

TRIAL EXAMINER: Then did he say anything? 

THE WITNESS: No, he didn't say anything about that that I know 
of unless I forgot about it. 

TRIAL EXAMINER: All right. 

Q. (By Mr. Frisch) What -- 

MR. FRISCH: That doesn't suggest the reason. 

TRIAL EXAMINER: What did you put down? 

THE WITNESS: No. 


TRIAL EXAMINER: What did that signify, or as you understand 


THE WITNESS: If I signed, no, we wouldn't get cut down to forty 
hours, is all I can remember. 
MR. FRISCH: That's all I have. 
CROSS EXAMINATION 
BY MR. VAN SICKLE: 


* * * * * 


Q. Now, let's go back and go over this a little carefully. Had 


he been your foreman so you knew he was Derald Nelson and your 


foreman? A. Yes. 
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Q. Did he say anything to you before, or say anything else? 
A. No, just ordinary talk. But I don't remember what we talked about. 
Q. In other words, he didn't give you any lecture against or for 
the union? A. No, he didn’t say anything about the union. 
Q. Did he say anything for the union? A. Not that i remember. 
Q. Did he ever talk union or anti-union before that? A. No, we 
never talked much before. | 
Q. You never talked union with him or anti-union at any time 


after that? A. No. The only time is when I signed it. 


Q. Mr. Struksnes never said anything about a union, did he? 


A. No, not Struksnes. He never said a word about it. | 

Q. All you can remember is that you asked him something about 
working hours, is that correct? A. Yah, that I asked him. 

Q. And as a matter of fact, if anything was said it was because 
you asked the question? A. Right. | 

Q. You didn't volunteer anything? A. Right. : 

@Q. What did you say to him? A. Iasked him about what the 
paper was all about. | 

Q. Weren't you the man that said something about the hours, if 
something was said about hours? A. No, Inever asked him. He just 
told me it would seem we would cut down on hours. 

Q. What question did you ask him to cause ca A. I don't 
remember. 


Q. In fact, you said it would affect your hours? A. Yes, this 


signing business. 
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Q. Now, exactly what was his answer? A. (No response.) 

Q. Wasn't it his answer that we didn't know? He didn't know 
anything about that? A. Well, he said that there could be a possibility 
that I would get cut down to forty hours, if I don't sign. 

Q. That is your best recollection? A. That is the only thing I can 
remember. 

Q. That was because of the question you asked? A. He answered 
the question, right. 

* * * 
CHRIST STRUKSNES, 
was called as a witness by and on behalf of the Respondent, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VAN SICKLE: 

Q. Will you state your name, please? A. Christ Struksnes. 

Q. What is your address? A. 1022 - 2nd Street, N. E., Minot, 
North Dakota. 

Q. What is your business? A. Struksnes Construction Co., 
construction business. 


Q. Are you the Christ Struksnes that is the owner and operator 


of the Struksnes Construction Company of Minot, North Dakota? A. Yes, 


sir. 
Q. Andiare you the management of the respondent in this pro- 
ceeding? A. Yes, sir. 


* * 
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Q. Now, Mr. Struksnes, is it correct that in July and August, 1963, 
you realized that the Engineers Local was attempting to organize your 
group of men on the job north of Minot? A. Well, I thought they did. 

* * * * * 

Q. And I want to ask you this question generally. After you 
learned the fact that Mr. McPherson was active amongst your employees 
did you discharge any of the employees because of his activities ? A. No. 

Q. Did you interfere with Mr. McPherson in any way? A. No, 
sir. 

Q. Did you take any adverse action against any canniovee who was 
a union member? A. No, sir. | 

Q. By the way, have you ever known exactly who your union mem- 
bers were? A. No, sir. | 

Q. Asa matter of fact have you ever asked a man it he was 2 
union member? A. NO. 

Q. And as a matter of fact, you have been aavibed by your coun- 
sel that it is against the law, isn't that true, that you cannot inquire as 
to their union status? A. I didn't know who belonged and I never asked 
anybody. | 

Q. Did you receive a notice from me that Mr. McPherson desired 
to negotiate for a contract? A. Yes. 

Q. And do you remember your coming to me and asked whether or 
not you had to join the union, isn't that your words? A. Yes, sir. 


Q. Will you tell the Examiner to the best of your recollection that 


conversation? A. I didn't know to do and I thought if the men wanted me 
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to join the union I would, but I didn't know and wanted to find out, so I 
went to you and asked you whether it was legal or not, so I went ahead 
and had them sign. 

Q. And did I suggest that that is something that you must handle 
very carefully? A. That's right. 

Q. Did I tell you you couldn't put any pressure on the men? A. 
Yes, that’s right. I didn't put any pressure on any of them. 

Q. You made an effort not to interfere with them? A. Yes. 

Q. What you mean when you say join the union, you understand 
that to mean to sign a contract with the union? A. That's right. 

Q. Did you have any objections to joining the union? A. Not if 
the men wanted to. 

Q. So your determination was what the men wanted, is that cor- 
rect? A. That's correct. 

Q. Did you then make an interrogation of the men if they wanted 
to join the union? A. Yes. 

Q. Did you then ask the men to tell you whether or not they wanted 
to go with the union? A. That's right. 


Q. I hand you General Counsel's Exhibit No. 7 and ask you if that 


is the sheet you used to determine whether or not the men wanted to join 


the union? A. Yes, sir. 

Q. Now,! Mr. Struksnes, will you tell the Trial Examiner exactly 
how you handled that sheet. What you did with reference to the men? 
A. I went up and asked the guys. All I did was ask them. I told them 


what was up here, and I asked them to sign yes or no, and it wouldn't 
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make any difference. It was up to those guys. 

Q. Did any of the men not want to sign? A. One guy didn't want 
to sign. 

Q. Did you require him to sign? A. No, sir. 

Q. Did you have anything more to say about it than that? A. No, 


sir. 


Q. After the result of that did you come up and tell me of your 


results with the men? A. Yes, sir. ! 

Q. And after that I wrote to Mr. McPherson and told him that 
you felt you could not deal with him, is that right? A. That's right. 

Q. And Mr. Struksnes, before you asked the men to sign or 
made that interrogation, did you talk to any of the men or make any 
effort to interfere with the unionizing? A. No, sir. | 

Q. After you asked the men did you interfere in any way with 
their union activity? A. No, sir. | 

Q. Before you asked about the signing of that paper did you make 
any effort to determine what men were active union men or what men 
were not active union men? A. No, sir. | 

Q. And after the signing of that paper did you make any effort 
to find out what men were active union men or what men were not active 
union men? A. No, sir, I never asked any questions. : 

Q. Did you at any time ever interfere with Mr. McPherson's 
dealing with your men at any time? A. No, sir. | 

Q. Did you at any time interfere after the signing of the paper? 


A. No, sir. 
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TRIAL EXAMINER: Did you ever authorize any of your super- 
visors to say anything about cutting hours or anything of that nature? 

THE WITNESS: No, sir. 

Q. (By Mr. Van Sickle) Did anyone other than yourself ever 
handle that list there? A. Yes, sir. 

Q. That is Exhibit 7 we are talking about? A. Yes. 

Q. Who else handled it? A. Derald Nelson and Nick Vogel. 

Q. Did you give them any directions? A. Yes, not to say any- 
thing, but to ask them to sign the list whichever way they wanted to. 

Q. Do you recall the incident, or tell the Examiner what you did 
with that piece of paper. A. I just took it up that evening after closing. 
It was immaterial to me how they signed it. 

Q. To this day I notice that there is nothing on that which tells 
whether this man is union or non-union. It doesn’t show, does it? 

A. No. 

TRIAL EXAMINER: Did you ask some of your employees to sign 
this yourself? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: You, yourself? 

THE WITNESS: Yes, sir. 


TRIAL EXAMINER: Did you hold a meeting? 


THE WITNESS: No, there was no meeting held. 
TRIAL EXAMINER: Did you go to them individually? 


THE WITNESS: It all happened when the day was over. 
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TRIAL EXAMINER: What did you tell them at that time? 


THE WITNESS: I didn't hardly say anything. I showed them the 


paper and asked them whether they wanted to join the union or not. 


TRIAL EXAMINER: Did you say anything else? 

THE WITNESS: No, sir. 

TRIAL EXAMINER: How about Nelson and Vogel, how do they fit 
in with this paper? Did they ask some of the employees t00? A. Well, 
we couldn't catch them all. We worked two shifts. All I got was that 
one part on one end and the rest of them they got. | 

TRIAL EXAMINER: Nelson and Vogel got the rest of them ? 

THE WITNESS: Yes. 

* * * * 
CROSS EXAMINATION 
BY MR. FRISCH: 

Q. Mr. Struksnes, this is nota kind of ballot that is taken in a 
County of Municipal election, is it, where you mark an x and put it in 
a secret ballot box and no one knows how anyone votes? re No. 

Q. It is right there on the paper how each one voted? A. Yes. 

Q. So you were able to see who voted yes and who voted no? 

A. Yes. 

Q. Is it your testimony that you actually told each man it didn't 
make any difference how he voted? A. Yes, I did, to most of them I 
did. | 


Q. And did -- 
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TRIAL EXAMINER: When did you tell them that? At the end of 
the day when they quit there? 

THE WITNESS: That same time they signed that. 

TRIAL EXAMINER: You told them it didn’t make any difference. 

THE WITNESS: I don’t know how many, but there were quite a 
few there. But that is the statement I made. 

TRIAL EXAMINER: That it didn’t make any difference? 

THE WITNESS: It didn’t make any difference. 

TRIAL EXAMINER: And do you remember your telling them 
that? 

THE WITNESS: Yes, sir. 

* x * x * 
Q. (By Mr. Frisch) Now, you stated here on the stand that you 


had no objection if the men wanted to be in the union. Did you state 


though, or didn't you state to Mr. McPherson or Mr. Van Sickle, that 


you didn’t want to deal with this union or with unions at all? A. I 
didn't understand that question. 

Q. Didn't you state to Mr. Van Sickle that you didn't want to 

deal with unions at all? A. As long as the men didn't want to 
deai with the union I didn’t feel I should deal with the union. 

Q. Didn't you have a personal objection other than what the men 
thought about dealing with unions? A. No, if the men wanted to join 
the union we would have joined then. 


* * * 
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TRIAL EXAMINER: Mr. Struksnes, I have one other question. 


Tell me again what was your purpose in having the men sign this sheet 


back here? 

THE WITNESS: To get clear in my mind whether those guys wanted 
me to have the union bargain with me or not. That was the only thing, 
and without those guys signing it I didn't know whether they wanted me 
or didn't want me to bargain with the union. | 

Q. On the date that you were talking to these people was there a 
question in your mind whether the union was representing your employees ? 
A. Inever asked any one. I never asked a soul. | 

TRIAL EXAMINER: Then I take it that consideration never came 
up in your mind? | 

THE WITNESS: Well, McPherson was out there practically every 
day and I thought maybe that either they did want a union or didn't want 
a union so far as me joining them. If they wanted me to join the union, 
I would have joined the union. | 

TRIAL EXAMINER: Anything else. 

MR. FRISCH: I have one other question. 

Q. (By Mr. Frisch) You never filed a petition with the National 
Labor Relations Board to conduct an election? A. No, I did not. 

Q. Did you or Mr. Van Sickle on your behalf ever file a petition 
for an election? A. No, I don't believe so. | 

* * * * 
REDIRECT EXAMINATION 
BY MR. VAN SICKLE: 


¢ with me, and possibly Mr. 
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McPterson, but discussing with me if you had done something wrong, 
you were perfectly willing for the National Labor Relations Board to 
run an election, is that true? A. Yes, sir. 


Q. And did Mr. McPherson want to run an election? A. No, 


* 
NICK VOGEL 
was called as a witness by and on behalf of the Respondent, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VAN SICKLE: 
Q. Mr. Vogel, did you work for Struksnes Construction Co. 


around August 12th, 1963? A. Yes. 


Q. What was your job? A. Foreman and timekeeping and grade 


man. I done the staking and kept track of time on the afternoon shift. 

Q. Now, Mr. Vogel, right in front of you there is a yellow sheet 
which has been marked as General Counsel's Exhibit No. 7. A. Yes. 

Q. Have you ever seen this sheet before? A. Yes. 

Q. Will you tell us what you did with that sheet? A. Christ gave 
me the paper after the first shift went off and he asked me if I would be 
around and ask the rest of the men that didn’t get a chance, that come 
on at noon, and didn’t get a chance to read it and put down their opinion 
to see them. 

Q. Did he give you any directions as to discussing the labor 


matters with the men? A. All he asked was to have all the men put 
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their opinion down so he would know what to do. 

Q. Did you do anything to convince the men about signing it one 
way or the other? A. No, I didn’t, but they asked me a lot of questions 
about it. And I answered their questions. If it was anything, it wasn't 
what Christ told me to say. He just told me to get their opinions. 

Q. Did you tell the men what would happen if they eed’ yes? 
A. Well, a lot of men formed their own opinions as to what would 

happen if we joined the union. Some of them asked what would 
happen at that. Some of the scraper hands were getting 56 hours a 
week. And we couldn't possibly go under 48 hours Pecase there was 
no way we could finish the job. And they asked me what iwould happen, 


and I said, "it would be up to the union officials. If we want union, 


they might make us hire another man for it." I didn't know. That is all 


I told them. 

Q. But whatever they asked you answered the questions that they 
raised? A. That's right. 

Q. Did you threaten them that they would reduce thei hours or 

anything? A. I didn't threaten anybody. 

Q. Did you have any further discussion with men at the time this 
paper was signed? A. Oh, off and I know they kept wonder ing what 
happened and if we were going to go union or not. | 

Q. Did you give them any information? A. well, I didn't know 
for sure. I had an idea that more of the votes were, no. So I didn't 


think that Christ would negotiate with them. 
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Q. Did you convey that to the men? A. Well, some of them 
asked me and I told them that I didn't think we would be going union 
right away. Not until a later job or something. 

Q. Did you make any effort to initiate any union conversations 
with the men? A. No, I don't think I ever did. 

Q. Did you ever voluntarily talk union, or pro-union or against 
unions? A. Well, I have my own opinions about the union. There is 


no reflection on Christ. I have my own ideas, and everybody has them. 


I don’t think there is anything bad about a union, or anything good about 


a union. But we have a job running up here, and it is run perfect. The 
men are satisfied. 

Q. That's your opinion? A. Uah. 

Q. All right now, did Christ tell you to express your opinion? 

A. No, he just told me to get their opinions. 

Q. Did he ever talk to you about it afterwards? A. Well, he 
asked me if I got all the men to sign. And I told him I got them all 
except one man who said he just didn't want to sign, because he just 
didn’t want to put his opinion down. 

Q. Did you insist he put his opinion down? A. No. I just 
said, "O.K. you don’t have to put it down." 

Q. That was your entire function, isn’t that correct? A. Yes. 

MR. VAN SICKLE: You may cross-examine. 

CROSS EXAMINATION 
BY MR. FRISCH: 
Q. You said a lot of men asked you questions about this? A. Yes. 
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@. Will you explain what this extra machine business is? What 


it meant to the men? A. Well, we have to run a packer. And Christ 
wanted to give some of the men, the scrapers operators, which are 
some of the more valuable -- Well, everybody is vatablh, but we had 
an extra machine, and we thought we would give some of the men extra 
shifts on it. And that is what they were mostly worried about, losing 
time on it. They asked me. And I said, well, if we go union, it is 
up to the union officials whether they want to send a man out to run it, 
or leave us put a man on it and give him extra time." ! 

Q. Putting it in plain simple language, the men were getting 56 
hours, and another man came in to operate the machine it is true they 
would be getting fewer hours, isn't it? A. Itold them it was up to 
the union. If we went union, I imagine the union would 7 us who to put 
on the machine and who not to. | 

Q. You did tell that to several of the men. A. only to the one 
that asked me. | 

Q. To the ones that asked you and that was your reply to their 

question. A. Uh huh. | 

Q. Was there anything said about how long the second shift would 
last if you become union? A. Well, the union didn't have anything to do 
with the second shift. The two shifts were working to ty to get the job 
finished. We were trying to get it finished before freeze up. And we 
worked two shifts as long as we possibly could, at least until the day- 


| 
light hours were getting cut down so far we just couldn't do it any more, 


and we just cut back to one shift. | 
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Q. Did any of the men ask questions about that particular subject? 
A. Well, sure they were wondering when we were going to go back to 
one shift and who was going to stay on. And I said we would keep our 
regular operators when we go back. And I didn't want to go back to 
one shift, and hoped we would run two shifts as long as we could. 

Q. Was there anything said about the people voting no staying on? 
A. No, that didn't have anything to do with it because we had a lot of 
people that voted yes and they worked with us up until the end, and they 
will be coming back when we start work next spring any time they want 
to. I can and will name about three or four of them on here. So that 
yes or no doesn’t have any relation as to who is going to get laid off or 

stay on. 

MR. FRISCH: No further questions. 

MR. VAN SICKLE: That's all. 

* a * 
DERALD NELSON 
was calied as a witness by and on behalf of the Respondent, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VAN SICKLE: 
Q. Mr. Nelson, I hand you General Counsel's Exhibit 7 and ask 


you to refer to it when I question you. First, tell me, on August 12th, 


1963 were you working for Christ Struksnes? A. Yes. 


Q. What was your job? A. I was shift foreman and timekeeper 


and did some grading. 
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Q. Are you acquainted with that instrument which is Plaintiff's 
(General Counsel's) Exhibit 7? A. Yes. | 

Q. Will you please tell the Examiner where you got the instru- 
ment and what you did with it, if anything, and what you did with it when 
you were through with it? A. Christ came out with this on the job. And 
he said he would like to have a majority vote on whether he should sign 
a contract with the union or not. And I was to ask the sie to sign yes 
or no. : 

Q. Did you take it around to any of the men? A. yes. 

Q. Did you try to influence their action in any way? A. No, sir. 

Q. Did you have anything to say to them about joining the union 
or the effect of the union or anything like that, or did you discuss the 
union? A. No, sir. ! 

Q. Did you discuss the union or get them to make a decision or 
help them make a decision of any kind at any time before you took that 
around? A. No, sir, I told them to read the top, and it was entirely up 
to them to write yes or no, or whether they wanted to vote or not. 

Q. And whether they wanted to vote or not, is that right? A. Yes, 


sir. 


Q. And did you indicate to them that it would reduce their hours 


or anything like that? A. No, sir. 
Q. During the period of August 12th, 1963, did you see Mr. Mc- 
Pherson out on the job? A. I seen Bob many times out on the job, yes. 


Q. Did you interfere with him in any way? A. I talked to him 
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several times, at least when I had the chance. 

Q. Did you deny him the chance to talk to the men? A. No, sir. 

Q. Did you try to influence the men who talked to him? A. No, 
sir. 

Q. Did you try to influence the men at the time you took that 
yellow sheet around? A. No, sir. 

MR. VAN SICKLE: You may cross-examine. 

CROSS EXAMINATION 
BY MR. VAN SICKLE: 

Q. Were you asked questions by the men about this paper and 
what it meant and so on? A. I didn't hear you. 

Q. Were you asked questions by the men about how they should 

vote and if they should sign the paper and so on? A. Yes, several 
of them asked questions about it. And more or less wanted to know what 
it was about before they signed, and I told them -- Several of them asked 
me if it would affect their jobs. And I said, "Absolutely not."" Mr. 
Struksnes told me that. He put it in those words, "If there is any ques- 
tion about it, it does not, absolutely not, have anything to do with their 
jobs." 

Q. Were you in the room when Mr. Sandau testified? A. Yes. 

Q. Do you recall any conversation with him at the time you brought 
the papers to him? A. No, but Mr. Sandau had trouble understanding 
what this was about. He had trouble reading the top of it, and I read it 


for him. And I told him it was absolutely up to him which way he wanted 


to vote, or whether he wanted to vote at all. And that is all I recall ever 
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Q. Did you have any conversation with him in respect to the hours? 
A. No, sir. | 
Q. You don't recall any such conversation with respect to hours ? 
A. No, sir. : 
* * * * 
MR. WILBUR SCHETTLER, 
was called as a witness by and on behalf of the Respondent, being first 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 


BY MR. VAN SICKLE: 


Q. Mr. Schettler, were you working for Christ Struksnes in 


August, 1963? A. Yes, sir. 
What was your job? A. Scraper operator. 
Did Mr. Struksnes call you and ask you to ome to this meet- 
Yes, sir. | 
Have I ever talked to you in any way about this matter? A. No, 
| 
You have been here throughout this meeting, haven't you? 
sir. | 
You understand that I don't even know if you signed this Exhibit 
7 or not, or what you put on it. But I wish you would tell the Examiner 
exactly what happened at the time if you had anything to do with that 
yellow sheet there. Just tell the Examiner about the sheet there. A. I 
| 


signed it when Christ brought it around. 
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Christ brought it to you? A. Yes, sir. 
What time of day? A. It was approximately a little after nine. 
In the morning? A. In the evening. 
At the end of the shift? A. Yes, sir. 
At the end of the shift you say? A. Yes, sir. 
What did Christ say to you, if anything, when he brought it 
to you? A. Just to read the top and sign it which way I wanted to. 

Q. Did Christ ask you if you were a union man or non-union 
man? A. Hehas talked about it to me at different times, but not in 
the last year or so, but we talked about the union different times down 
through the years never asking me whether I have been union or non- 
union. 

Q. Now, did he ever say anything to you around the 12th of Aug- 
ust about being a union man or non-union man? A. No. 

Q. Isn't it a fact that Christ has strictly stayed away from the 
union? A. Yes, sir. 

MR. VAN SICKLE: You may cross-examine. 

CROSS EXAMINATION 
BY MR. FRISCH: 

Q. Asa matter of fact you recently joined the union this year, 
didn't you? A. Well, I signed an application. 

Q. That was in July on the job near Watford City? A. Yes, sir. 

Q. Did'Mr. Vogel or Mr. Nelson ever discuss the matter of union 


with you out on the job? A. We have talked about it. I have talked to 


them, but I don’t believe out on the job about it, but maybe in the bunk 


shack. 
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Q. That's what I mean. Do you recall any conversation about 
the hours you would work if the union were the bargaining representa- 
tive? A. Not directly with them, no. ! 

Q. No conversation with either of them on that subject? A. No, 
not that I remember. | 

MR, FRISCH: No further questions. 

MR. VAN SICKLE: That's all. 

(Witness excused.) 
MR. VAN SICKLE: Edward Erickson. 
EDWARD O. ERICKSON, | 
was called as a witness by and on behalf of the Respondent, being first 


duly sworn, was examined and testified as follows: 


TRIAL EXAMINER: How do you spell your last name? 


THE WITNESS: E-r-i-c-k-s-o-n. 
DIRECT EXAMINATION 
BY MR. VAN SICKLE: | 

Q. Mr. Erickson, did you work for Struksnes Construction Co., 
in August, 1963? A. Yes, I believe I was. | 

Q. Will you tell us what your job was? A. I hired out as a 
scraper operator. : 

Q. And you have been in the room throughout the day and you 
appreciate we have been discussing two items. One is whether Mr. 
Struksnes or his men discussed the effect of joining the union. And 
the other is your acquaintance with this Exhibit 7. And I will ask you 


| 
if you have ever seen Exhibit 7 before? A. Yes, I believe this is the 
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one that Mr. Struksnes brought out that evening that we have discussed 
at the end of the shift. He asked us to sign it not stipulating whether 
or not we wanted or did not want union representation. Just asked us 
to sign it yes or no. 

Q. Did he say anything else that evening that you know of? A. 
Nothing else that I know of. 

Q. Now, I would just like to point out, or have you point out 
anything, just anything, that you think would help the Examiner, to help 
him determine what happened here. Is there anything you wish to tell 
him about? (A. Well, it has been pretty well discussed. I am in the 

union and have been since 1955, and I signed yes on this paper 
because I felt it might be good. But he told us, the bunch, that you go 
ahead and sign yes or no. The idea was to find out the feelings of the 
men whether or not they wanted union. And the exact words he told 
me, because I believe he handed it to me first, and then I was busy and 
handed it to somebody else. And he said that if we sign it yes, what- 
ever us guys or men on the crew said, if the majority said yes he would 
sign a contract with the union. And if the majority said no, he would 
not sign a contract with the union. 

Q. You recall that as your best recollection? A. Yes. 

* * * * * 

Q. Now, did Mr. Nelson or Mr. Vogel ever try to convince you 

if you signed that, or the union came in, that you would be hurt some 


way, or it would reduce your hours some way? A. No, I don't believe 


anything was mentioned about that. 
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Q. Now, after that time did Mr. Struksnes ever get into a con- 
versation with you about unions? A. No, I don't believe so, unless I 
volunteered to talk to him about it or something. At the shop we 
may have talked about it or something. But nothing regarding whether 
I was union or whether I just figured we should be represented by the 
union. He did not pressure me any. | 
Q. Actually he stayed away from it, didn’t he? A. Yes, he did 
not ask or put himself forward on any questions like that. 
MR. VAN SICKLE: You may cross-examine. | 
CROSS EXAMINATION : 
BY MR. FRISCH: | 
Q. You said just now that there was talk about the union with 
him, but nothing was said about hours? A. That's right. 
* * * * | * 
LARRY PETERSON 
was called as a witness by and on behalf of the Respondent, being first 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. VAN SICKLE: 
Q. Would you state your name, sir? A. Larry Peterson. 
Q. Where do you live, Mr. Peterson? A. At Minot, North 
Dakota. ! 


@. Were you working for Christ Struksnes on August 12th, 1963? 


A. That's right. 


Q. What was your job? A. Push cat operator. 
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Q. Now, Mr. Peterson, again you have been here through this 


meeting, haven't you? A. (Witness nods to the affirmative. ) 

Q. First I want to ask you about this yellow sheet, Exhibit No. 
7, did you ever see that before? A. Yes. 

* x * * * 

Q. Will you tell the Examiner everything you know about that 
yellow sheet? A. Mr. Nelson told me to read the top and sign it what- 
ever way I wanted to. He said it wouldn’t matter to Christ. I never 
seen Christ at all. Nelson brought it to me. 

Q. Is that all there was to it? A. Yah, that's all he told me. 

Q. Now, as to getting a change in your hours or anything like 
that, was there any such conversation? A. No, sir. 

Q. Did he ever tell you you would get better hours if you didn’t 
sign it? A. No, sir. 

Q. Or that you would get worse hours, if you didn’t? A. No. 

* * * * * 
STANLEY PETERSON 
was called as a witness by and on behalf of the Respondent, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VAN SICKLE: 
Will you state your name, please? A. Stanley Peterson. 
Where do you live? A. Velva, North Dakota. 
Were you working for Christ Struksnes on August 12th, 1963? 


I was. 
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Q. Now you have noticed that there are two areas we have dis- 
cussed here. Do you know anything about this yellow ince of paper, 
Exhibit No. 7? A. Yes, Ido. | 

Q. Tell us what youknow? A. We got off work, ag we were to 
sign one way or the other, which I did. And there were no questions 
asked or any argument or anything else. 

* * * * * 

Q. And now, was there any questions to the effect that it would 
affect the work week? Did you talk to Derald Nelson or Nick Vogel or 
anybody else as to what would happen if the union comes in or not? 

A. I did not. 
MR. VAN SICKLE: I guess that's all. 
CROSS EXAMINATION 
BY MR. FRISCH: 

Q. Who asked you to sign the papers? A. Deraid Nelson. 

Q. That was the afternoon shift? A. That was the morning shift, 
right after work. , 

Q. And did you ask him, or did any of the people standing around 
you ask him questions about the hours? A. I believe there was. All 
our cars were there in one bunch. We were signing time cards and 
we were all there ina bunch. There could have been questions, but I 
don't recall them. | 


Q. You would not deny the testimony you heard earlier that some 


people did ask questions about the hours, and you said you didn't hear 
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it. A. Idon't know who asked. We were all standing there. I signed 
it and got into the car and went. It didn't make much difference to me. 

Q. Did you have any talk on the job after that as to whether the 
union was going to come in, or it was going to make any difference? 
A. Oh, between the men and the operators we did. 

Q. Never discussed it with either one of the foremen? A. No, 

I never talked to either one of the foremen. It was amongst the men. 
Everyone had their own opinions. 

Q. You mean their own opinions as to whether it was good to have 
the union on the job or whether it would affect the working conditions 
on the job? A. No, it was just talk, I guess. Everyone had their own 

106 opinions. 
x * 
ALLAN HUSO, 
was called as a witness by and on behalf of the Respondent, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VAN SICKLE: 

Q. Will you state your name, please? A. Allan Huso. 

TRIAL EXAMINER: How do you spell your last name? 

THE WITNESS: H-u-s-o. 

Q. (By Mr. Van Sickle) Mr. Huso, did you work for Christ 


Struksnes around August 12th, 1963? A. Yes, sir, I did. 


Q. What was your job? A. I operated a cat pulling a packer. 


* * * * * 
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Q. Now, you have heard, of course, the area of our questions, 
and I will ask you the same thing. Will you just tell the Trial Examiner 
anything you can with reference to Plaintiff's Exhibit 7. A. It was 
presented to me by Nick Vogel, and I was told to read the top and sign 
any way I wanted to. I didn’t want to sign it, but I looked it over, and 
I signed it. : 

Q. You signed it? A. Yes. 

Q. Now, was there any further talk about it? A. No. 

Q. Did Nick Vogel or Derald Nelson or Christ Struksnes talk 


to you about it? A. No, they did not. 


Q. Did they make any effort to influence your thinking in any 


way? A. No, they did not. 

Q. Did they in any way talk to you after the signing? A. No. 

Q. Did you ever see Mr. McPherson on the job? A. Yes. 

Q. Did they ever interfere with Mr. McPherson and what he was 
doing on the job? A. No, sir, they did not. : 

Q. Did you, or Nick Vogel or Derald Nelson or Christ Struksnes 
ever talk to you about the hours of work or how it would affect you? 
Or how the union would affect you one way or the other? A. No, sir, 
they did not. | 

Q. Did they tell you it would be better or worse or anything at 


all? A. Nothing that I recall. 


* * 


[Released Oct. 2, 1964] 


148 NLRB No. 136 
DECISION AND ORDER 


On March 10, 1964, Trial Examiner Phil W. Saunders issued his 
Decision in the above-entitled proceeding, finding that the Respondent 
had engaged in and was engaging in certain unfair labor practices, and 
recommending that it cease and desist therefrom and take certain af- 
firmative action, as set forth in the Trial Examiner's Decision attached 
hereto. Thereafter, the Respondent filed exceptions to the Trial Exam- 
iner'’s Decision and a supporting brief and the Charging Party fileda 
brief in support of the Trial Examiner's Decision. 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, the Board has delegated its powers in connection with 
this case to a three-member panel. 

The Board has reviewed the rulings of the Trial Examiner made 
at the hearing and finds that no prejudicial error was committed. The 
rulings are hereby affirmed. The Board has considered the Trial Exam- 
iner's Decision, the exceptions and briefs, and the entire record in this 
case, and hereby adopts the findings, conclusions, and recommendations 
of the Trial Examiner only to the extent that they are consistent with the 
Decision herein. 

The Trial Examiner found that the Respondent violated Section 
8(a)(5) and (1) of the Act by refusing to bargain in good faith with the Un- 


ion as the representative of the Respondent's employees. He rejected the 
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Respondent's contention that it had a good-faith doubt as to the Union's 
majority on the ground that it had unlawfully polled its employees to de- 
termine whether or not they wished it to bargain and sign a contract with 
the Union and had threatened to cut hours if they voted for the Union. We 
find merit in the Respondent's exceptions to all these findirigs for the rea- 


sons set forth below. 


| 
The facts show that the Union began to organize at the Respondent's 


jobsite in the latter part of July 1963, and continued into the early part of 
August. During this period, several of the Respondent's employees joined 
the Union; some of the others had been members for weviois periods 
prior thereto. The Respondent had knowledge of this ceeeiietne activity 
but in no way interfered with it or discriminated against those it knew to 
be Union members; in fact, it hired employees during this period who it 
knew were Union members. : 

On August 7, when Struksnes, the Respondent's icoutests was out 
of town, McPherson, the Union representative, went to see the Respond- 
ent's attorney. McPherson asked him to arrange a meeting with Struksnes 
to discuss a contract with the Union which, McPherson claimed, repre- 
sented a majority of the Respondent's employees. On August 9, McPher- 
son received a letter from the Respondent's attorney asking the number 
of employees the Union represented and the dates on which they joined. 
On August 12, McPherson replied that the Union represented 20 employees, 
but did not reply to the inquiry about dates of joining. The Respondent had 
26 employees in the appropriate unit, and the Trial Examiner found that 


during the relevant period 14 of them were Union members. 
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On August 13, Struksnes, with the aid of supervisors Nelson and 
Vogel, asked each employee, at the end of his shift to sign a paper which 
stated: 

TO THE MEN OF STRUKSNES CONSTRUCTION CO, DO 
YOU WANT ME TO BARGAIN WITH AND SIGN A CONTRACT 
WITH OPERATING ENGINEERS LOCAL 49? PLEASE SIGN 
YOUR NAME AND ANSWER, YES, OR NO. 
According to Struksnes and the two supervisors, they assured the employ- 
ees that it made no difference how they voted, and one employee, Erick- 
Son, affirmed this at the hearing. Vogel also testified that several em- 
ployees asked him what effect a Union contract would have on the prevail- 
ing practice of considerable overtime work, and that he replied, "It would 
be up to the Union officials.” Five employees testified consistently with 
this testimony. 

The Trial Examiner, however, credited the testimony of employee 
Sandau, who was the only witness whose testimony on this matter was in- 
consistent with that of Respondent's officials, Sandau at first did not re- 
call any conversation with Nelson about "being represented by the Union," 


but later testified that, in response to a question by him about overtime 


work, Nelson replied that "If I [Sandau] don't sign it, we will probably get 


down to forty hours." Nelson testified as to this conversation that Sandau 
had trouble understanding the questionnaire; that he, Nelson, told Sandau 
it was absolutely up to him which way he wanted to vote or whether he 
wanted to vote at all; and that there was no conversation with respect to 


hours of work. 
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The result of the poll was that 15 voted ‘'No," 3 voted “ves, w 
1 refused to vote. On August 16, the Respondent's attorney wrote a letter 
to McPherson stating that a majority of the employees involved had ad- 
vised the Respondent that they did not want it to negotiate with the Union. 

We agree with the Trial Examiner's finding that the evidence estab- 
lishes that, on August 7, 1963, a majority of the employees of/the Respond- 
ent in the appropriate unit were members of the Union. We ark neverthe- 
less convinced, contrary to the Trial Examiner, that the Respondent's 
poll of its employees was not unlawful and that it has not been established 
that the Respondent's refusal to recognize the Union was motivated by 
other than a good-faith doubt as to its majority status. 

The Trial Examiner found the poll unlawful on the ground that it 
was not within the scope of Blue Flash, Express, inc. 2/ In that case, 
the Board held that an employer's interrogation of its Seances was law- 
ful where (1) its sole purpose was to ascertain whether a union demand- 
ing recognition actually represented a majority, (2) there were assur- 
ances against reprisal, and (3) the polling occurred ina background free 
from union animus. It did not hold, as the Trial Examiner sigoesse’ that 
secrecy is a necessary ingredient of a lawful poll, for there the inter- 
rogation was not secret. 

We are convinced under the circumstances of this case, that the 


Respondent's purpose for conducting the poll was, as permitted by Blue 


Flash, to ascertain whether the Union represented a current majority. 


17 109 NLRB 591. 


62 
Thus the record discloses that the Union was relying in support of its 


majority claim not only on new authorizations obtained during its current 
organizational campaign, but also on the Union membership of employ- 
ees who had joined the Union years before this demand for recognition. 
The record also shows that some of these latter employees were delin- 
quent in their dues payments. Moreover, we note that Struksnes did not 
conduct this poll until after the Union had declined to answer its query con- 
cerning the dates on which the members had joined. In view of these fact- 
ors, and the lack of evidence of union animus on the part of the Respon- 
dent, we are convinced that it was merely seeking, however inartfully, to 
determine whether the Union's claimed majority was reasonably current. 
We are satisfied, furthermore, that there were assurances against 
reprisal. Struksnes, supervisors Nelson and Vogel, and employee Erick- 
son all testified affirmatively that there were such assurances, and only 
Sandau's testimony was relied on by the Trial Examiner to find the con- 
trary. However, Sandau's testimony, taken at face value, does not indi- 
cate that the Respondent said hours would be reduced if he voted"for"or 
“against” the Union, but only if he did not sign at all. We therefore do 
not agree with the Trial Examiner that Sandau's testimony negated the 
evidence of assurances against reprisal, or that it establishes that the 
Respondent threatened to reduce hours in violation of the Act. 


Our dissenting colleague assumes, from the fact that the responses 


to the poll were inconsistent with the prior Union designations, that there 


was a failure to answer truthfully, and implies that this demonstrates 
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that the poll constituted restraint and coercion. We do not agree that the 
evidence establishes that there was a failure to answer truthfully. It is 
equally reasonable to assume that the employees, some of whom had des- 
ignated the Union many years before the events here in question and while 
employed by a different employer, did not want the Union as their current 
bargaining representative. Even assuming, however, that some employees 
did fail to answer the questionnaire truthfully, we are satisfied, on the en- 
tire record, that such answers did not result from any threats of reprisals 
by the Respondent. 2/ We note, moreover, that the Board in Blue Flash 
commented on the fact that the employees gave false answers to the em- 
ployer poll, but the Board nevertheless found the poll lawful. 

As there is not other evidence of animus, we find, Pe pe that 
the Respondent's polling of the employees under the circumstances of this 


| 
case did not carry an implied threat of reprisals or in any other way in- 


terfere with, restrain, or coerce employees in the exercise of the rights 


guaranteed in Section 7 of the Act. 

We likewise do not agree with the Trial Examiner's finding that the 
Respondent's lack of a good-faith doubt as to the Union's majority is shown 
by the facts (1) that the Respondent did not raise the issue of majority 


status at the meeting of August 7 between McPherson and the Respondent's 


7 ee : 

2 As we have noted above, one employee refused to sign the poll, There 
is no evidence that this employee was threatened with reprisals for refus- 
ing to sign, or that he was penalized in any way for such refusal. We do 
not agree, therefore, with our dissenting colleague that the Respondent "ex- 
tracted from each employee a permanent record of his vote bearing his 
signature by insisting that he sign the questionnaire," 
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attorney, and (2) that it did not request a check of the cards or file a pe- 
tition with the Board. As to (1), Struksnes was out of town on August 7, 
and the meeting of that date was held for the limited purpose of arranging 
a subsequent meeting between the Union and Struksnes. Moreover, 2 days 
later the Respondent's attorney did inquire as to the number of employees 
the Union represented, and, on August 13, 1 day after receiving the Un- 
ion’s reply, Struksnes did seek to verify that reply by conducting a poll 

of its employees, which we have found above was not unlawful. As to (2), 
while it is true that the Respondent made no effort to check the Union's 
cards and did not file a petition with the Board, the Union never offered 
to submit to a check of the cards; in any event, in the circumstances here 
we do not believe that the Respondent's failure to take such affirmative 
action is enough standing alone to establish its bad faith. 

Accordingly, in view of the foregoing and all the circumstances of 
the case, we find that the General Counsel has failed to establish that the 
Respondent’s expressed doubt of the Union's majority was not made in 
good faith, and he has thus failed to establish a violation of Section 8(a)(5) 
and (1) of the Act. We shall therefore dismiss the complaint in its entirety, 

ORDER 

IT IS HEREBY ORDERED that the complaint herein be, and it hereby 

is, dismissed, 


Dated, Washington, D. C. 
Frank W. McCulloch, Chairman 


Boyd Leedom, Member 


NATIONAL LABOR RELATIONS 
BOARD 


Member Brown, dissenting: 


Contrary to my colleagues, I agree with the Trial Examiner that 


the Respondent violated Section 8(a)(1) and (5) of the Act. Thus, its poll 
of employees was in violation of Section 8(a)(1), as it was intended to and 
did constitute an attempt to coerce them in the exercise of their Section 
7 rights. This activity, in the face of a pending demand for recognition 


| 
by the majority representative of the employees, demonstrated Respond- 


ent'’s bad faith refusal to extend such recognition in violation of Section 


8(a)(5) of the Act. 

As stated in the majority opinion, Respondent knew of the Union's 
organizational activities and also knew that a substantial number of its 
employees were union members. Indeed, it is clear that 4 majority of 
the employees were already union members when they were employed, 

a fact apparently reflected on their employment records, and an addi- 
tional number had made application for membership. In response to the 
Union's demand for recognition, Respondent did not challenge the Union's 
majority status but instead inquired only as to how many of the employ- 
ees were union members and the dates on which each had joined. Upon 
receipt of a reply as to the number of union memberships claimed, Re- 
spondent's owner, with the aid of his two supervisors, proceeded to con- 
duct an open survey requiring each employee to answer a sign a ques- 
tionnaire asking, not whether they had designated the Union as their rep- 
resentative but whether they wanted Respondent to bargain and sign a 


contract with the Union. Thus, Respondent did not question the fact that 
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a majority of its employees had validly designated the Union as their rep- 
resentative. 

As noted by the Trial Examiner an employer is permitted in certain 
limited circumstances and with specific safeguards to verify a union's 
claim to majority representation by inquiring of the employees them- 
selves whether they had in fact made such designations. However, Re- 
spondent cannot claim that privilege here for several reasons. First of 
all, Respondent was not even questioning the union's majority status, much 
less undertaking a verification of the existence of designations. Rather, 
it solicited from employees expressions of whether they desired their em- 
ployer to negotiate and sign a contract with their Union. Indeed, it could 
be said that by soliciting from employees information relating to the ef- 
fect they desired those designations to have Respondent was intruding it- 
self into the relationship between the employees and their union in an ef- 


fort to nullify the statutory authority of the representative, 3/ 


My colleagues attempt to bring the polling within the privilege of 
direct verification by attributing to Respondent the purpose of determin- 


ing the currency of the Union's majority due to the Union's failure to sup- 
ply membership dates as requested. And they attempt to justify the need 
to check for current designations by the fact that some old members were 
delinquent in dues payments. However, there is no showing that dues de- 


linquency was a matter within Respondent's knowledge, In any event, in 


—+———_ 
3/ See N.L.R.B. v. 


Wooster Div. of Borg-Warner Corp., 356 U.S. 342, 


350, for treatment accorded such intrusion in another context. 
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the polling Respondent did not even ask when each employee designated 
the Union by authorization or membership. Therefore, even if ascer- 
taining the currency of a majority designation would be a lawful motive, 
Respondent cannot claim to have acted within that privilege here. 
Moreover, even assuming without conceding that this was an in- 
artful attempt on the part of Respondent to ascertain the Union's cur- 
rent majority status, Respondent failed to comport itself within the lim- 
its permitted for direct verification. As found by the Trial Examiner, 
Respondent failed to give employees assurances against reprisals. Re- 
jection of this conclusion by my colleagues is based upon their disagree- 
ment with the Trial Examiner's credibility findings, a difference which 
I do not find justified and to which I, therefore, cannot subscribe. 4/ 
The majority opinion attempts to rationalize overturning the Trial Ex- 
aminer in this respect on the ground that there really was ino conflict 
in the testimony involved because "Sandau's testimony, taken at face 
value, does not indicate that the Respondent said hours would be reduced 
if he voted ‘for' or ‘against’ the Union, but only if he did not sign at all." 
In my view there is no validity to the distinction attempted. The assur- 


| 
ances against reprisal required by the Board in Blue Flash Express 5/ 


| 
and related cases are not limited to the choice made with respect to 


| 
4/ See Standard Dry Wall Products, Inc., 91 NLRB 544, enfd. 188 
Se oe = | 


5/ Footnote 1, supra. 
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representation but relate generally to the protected employee rights set 
forth in Section 7, which certainly include the right to refrain from giv- 
ing the employer a written and signed statement reflecting a choice with 
respect to such|rights. I degrees of coercion are to be evaluated, sure- 
ly an actual threat of reprisal is equally as abhorrent as failure to as- 
sure against reprisal. Furthermore, as I understand the record herein, 
the Trial Examiner discredited management witnesses that assurances 
were given. Nevertheless, the majority is also overruling this credi- 
bility resolution without saying so. 

Respondent also conducted the poll in a coercive manner in other 
respects. Thus, it extracted from each employee a permanent record 
of his vote bearing his signature by insisting that each sign the ques- 
tionnaire. kt also conducted the poll in such 2 manner that each employ- 
ee could see how his fellow employees voted. 8/ That lack of secrecy 
destroys group support is clearly indicated by the fact that the responses 
were inconsistent with the prior union designations. Although not deter- 


minative, failure to answer truthfully is an accepted element in testing 


6 Contrary to the implications of the majority opinion, Blue Flash 
was not an open survey but involved individual interviews in a private 
office. See Blue Flash decision at p. 592. The lack of complete secrecy 
was not rejected as a relevant factor there but was only found not to be 
alone determinative in the circumstances of that case. Moreover, the 
Trial Examiner here did not find, as suggested by my colleagues, that a 
secret ballot was an element necessary to lawful direct verification of 
majority, nor did he find that for that reason alone the criteria estab- 
lished by the Board in Blue Flash had not been met. He did, and rightly 
in my opinion, find the open polling together with other elements indis- 
putably basic to privileged verification, indicative of Respondent's un- 
lawful conduct. 
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whether there has been any restraint and coercion caused by the inter- 


1/ 


rogation.— Similarly, in testing the effect of open polling, I would re- 


gard inconsistency as evidence of coercion. 


On this record, I would find in agreement with the Trial Exam- 


iner that the Respondent conducted an unlawful poll of its employees, 
refused to bargain with the Union, and threatened to reduce hours of 
work if the employees selected the Union, all in violation of Section 


8(a)(1) and (5) of the Act. 
Dated, Washington, D. C. 
| 
Gerald A. Brown, | Member 


NATIONAL LABOR RELATIONS 
BOARD _ 


7/ gee Bourne Co, v. N.L.R.B., 332 F.2d 47 (C.A. 2). | 


TXD-118-64 
Minot, N. Dak. 


TRIAL EXAMINER'S DECISION 
Statement of the Case 

Upon a charge filed on August 26, 1963, by International Union of 
Operating Engineers, Local No. 49, herein called the Union, the General 
Counsel issued a complaint dated October 31, 1963, y/ against Struksnes 
Construction Co., Inc., herein called the Respondent or the Company. 
The complaint alleges that Respondent engaged in unfair labor practices 
within the meaning of Section 8(a)(1) and 8(a)(5) and Section 2(6) and (7) 
of the National Labor Relations Act. In a duly filed answer the Company 
denied the unfair labor practice allegations. Pursuant to due notice, a 
hearing was held before me at Minot, North Dakota, on December 10. 
All parties were represented by counsel, appeared at the hearing, and 
were given full opportunity to examine and cross-examine witnesses, to 
introduce relevant evidence, to argue orally and to file briefs. 

Upon the entire record in the case and from my observation of 
witnesses, I make the following: 

Findings of Fact 
L The business of the Respondent 

The Respondent is a North Dakota corporation whose place of busi- 

ness is at Minot, North Dakota. During the year ending September 1, 


1963, Respondent received more than $50,000 in payment for its work on 


L All dates are 1963 unless specifically stated otherwise. 
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State and Federal roads and purchased $150,500 in supplies originating 
outside the State of North Dakota from companies within the State. Re- 
spondent admits it is engaged in commerce within the meaning of the Act, 
and I so find, | 
IL The labor organization involved 
International Union of Operating Engineers, Local No. 49, AFL- 


ClO, is a labor organization within the meaning of Section 2(5) of the Act. 


I. The unfair labor practices : 

The complaint alleges that the Respondent interrogated its em- 
ployees by polling them as to whether or not they wished the Company to 
bargain and sign a contract with the Union. It is alleged that the Respond- 
ent warned its employees that if they voted for the Union, their hours of 
work would be cut. The complaint further alleges that the Respondent re- 
fused to bargain in good faith with the Union after it had ee designated 
by a majority of Respondent's employees in an appropriate unit, in viola- 
tion of Section 8(a)(5) of the Act. 2/ | 

The Union's organizational efforts started during the latter part of 
July and continued into the early part of August. During this period Un- 
ion Representative McPherson was successful in getting several of the 
3/ 


Respondent's employees to join the Union. — 


On August 7, McPherson 


2, The unit, as hereinafter set forth, constitutes an eee one 
for the purposes of collective bargaining. The complaint so alleges, the 
Respondent concedes, and I so find. 


3/ It appears from this record that some of the other ‘Respondent em- 
ployees’ were or had been members of the Union for various lengths of 
time prior to the organizational efforts noted above. 
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contacted the Respondent's attorney, Van Sickle, and requested that he 
arrange a meeting with the owner of the Company, Struksnes, to discuss 
the signing of a contract with the Union. McPherson also advised Van 
Sickle at this time that the Union had a majority of the employees. On 
or about August 9, McPherson received a letter from Van Sickle inquir- 
ing how many employees the Union represented. On August 12 McPher- 
son replied that the Union represented approximately 20 employees. 
This record further reveals that on or about August 13, the Re- 

spondent'’s owner, Struksnes, and supervisors, Nelson and Vogel, asked 
employees assembled in different groups to sign their name and thereby 


answer "yes" or "no" to the following question: "Do you want me to 


bargain with and sign a contract with Operating Engineers Local 49 on 4/ 


Fifteen voted “no,” nine voted "yes," and one refused to answer. Strucks- 
nes testified that he had informed his supervisors, Nelson and Vogel, not 
to say anything when they presented the above question to employees ask- 
ing for signatures and their vote. >/ Vogel testified that when he con- 
tacted employees about the questionnaire several questions were asked 
about it. Vogel further testified and admitted that he was asked about 
“losing time" on a scraper machine, which operation gave extra shifts 


to some of the employees. Vogel replied, "Well, if we go union, it is up 


4/ General Counsel's Exhibit No. 7. 


5/- Serckenes testified that the’ propose of the quastionnsine che to "get 


clear" whether or not the employees wanted the Union. 
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to the union officials whether they want to send a man out to run it, or 
leave us put a man on it and give him extra time." Employee Sandau 
credibly testified that when Supervisor Nelson brought the questionnaire 
around he asked him what it was all about, and that Nelson then replied, 


"if I [Sandau] don't sign it, we will probably get down to forty hours." 


By letter dated August 16 the Respondent informed Union Repre- 
sentative McPherson that a majority of the employees had advised the 
owner that they did not want the Company to negotiate a contract with 
the Union. McPherson first learned of the questionnaire or polling of 
the employees on or about August 20. In early September the Company 
suggested that if the Union felt anything wrong had been adobe they would 
be willing to have a consent election. McPherson replied that because 
of the questionnaire he felt that the employees had been intimidated, 
and therefore, he would not agree to a consent election. The Company 
never filed a representation petition. 8/ | 

Final Conclusions | 
The Respondent argues that the Company did have a good-faith 


doubt as to the Union's representation and that the questionnaire, as 


aforestated was to resolve this doubt. As hereinafter indicated, Ire- 


ject this contention. | 
Until August 16 the Company at no time stated to the’ Union that it 


doubted the majority status of the Union. In the initial meeting with Van 


Sf.) AAPL PETE 
& This record reveals that in the period material hereto there were 
26 employees in the unit, and 14 were members of the Union. 
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Sickle on August 7 the Union requested discussions on the signing of a 
contract and informed the Respondent that it represented a majority. 

ft is noted further that the Respondent was admittedly aware of the 
physical presence of McPherson at the jobsite on several occasions 
prior to August 7, and thereby fully aware of his organizational efforts 
for the Union. lt appears to me that if there was any good-faith doubt 
of the Union's majority — the meeting on August 7, presented an ample 
opportunity for the Respondent to raise this issue. No effort of any 
kind was made by the Company to avail itself of this opportunity. On 
or about August 9, McPherson received a letter asking how many em- 
ployees the Union represented, and on August 12 the Union replied, as 
aforestated. There was no effort by the Company in contacting Mc- 
Pherson to verify his reply showing a majority. Again it appears to 
me that had the Respondent entertained any good-faith doubt some di- 
rect contact or communication would have been made with the Union. 
There was none. At no time did the Company request a verification of 
the authorization cards by McPherson, or request a checking of the 
cards through some disinterested third party or parties — a procedure 
long recognized and well established under Board law, nor was a peti- 


tion filed with the Board to resolve the question of majority by an elec- 


tion. ¥ Certainly all of the above have a direct bearing in my ascer- 


tainment and finding that the Respondent did not have a good-faith doubt 


as to the Union's majority. 


77 tm this respect it is pointed out that it was not until early Septem- 
ber when the Respondent first raised the possibility of an election. 


0) 


Respondent's good-faith doubt is further pemoconimed by its con- 
duct on August 13 described above, consisting of a warning to cut hours, 
and the unlawful interrogation of employees by conducting the poll of 
individual employees through the questionnaire. Both of the Respond- 
ents' supervisors, Nelson and Vogel, admitted that when they circulated 
the questionnaire several employees asked them certain cueenona 
There is credited testimony attributed to Nelson that in his answer to 
one question he replied that if employee Sandau did not sign the ques- 
tionnaire his hours would be cut. Such statement involving a threat or 
warning of economic reprisals under the circumstances here is a clear 
violation of the Act. | 

Furthermore, the poll conducted by the Company was not a proper 
method to determine the desires or wishes of the employees. In this re- 
spect it should first be noted that this was an open poll. E was conduct- 
ed in such a manner that each employee could see how his fellow em- 
ployees voted, and afterward the Respondent then had a permanent writ- 
ten record of how each employee voted with the employee's individual 
name registered directly opposite his choice. Such a procedure in the 
interrogation of employees cannot help but produce an unlawful and im- 
proper influence on the choice of a bargaining agent. Throughout the 


existence of the Board it has gone to great lengths in preserving the 


secrecy of the ballot so that undue influence of this kind can be scrupu- 


lously avoided. 
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In making my finding herein I am fully aware of certain Board de- 
cisions holding that an employer may lawfully poll his employees con- 
cerning their desires as to representation. I is noted, however, that in 
these Decisions the interrogations to be privileged must meet the follow- 
ing conditions: (1) E must be clear from the record that the only pur- 
pose was to ascertain whether a union demanding recognition actually 
represented a majority, (2) the employees must be given assurances 


against reprisals, (3) and the questioning must take place in a back- 


ground free from hostilities to unions. °/ In the instant case here un- 


der consideration all three of these elements are lacking and clearly, 
in my opinion, the situation here does not fall within the scope of the 
Board's safeguards. In contacting one group of employees Supervisor 
Nelson, told an employee that his hours would be cut, thus indicating 
an antipathy towards the Union. Supervisor Vogel admitted that there 
were questions and discussions about the effect of union recognition on 
the hours available to work. At no time during the contacting of the 
employees by management were employees ever told that they would 
not be subject to any reprisals for engaging in union activities. More- 
over, assuming here, arguendo, that the Respondent had good doubts as 
to the Union's majority, and even with this factor granted for argumen- 
tation purposes, the conduct of the Respondent would still be violative. 


The poll and voting was not secret, there were no assurances against 


87 Bine Flash Express, Inc., 109 NLRB 591; 


Burke Golf Equipment 
Corporation, 127 NLRB 241; Frank Sullivan and Company, 133 NLRB 
726. 
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reprisals, and the polling did not take place against a background free 
from union hostilities. | 

It is noted also that the inquiry which appeared as the heading on 
the polling document or questionnaire (General Counsel's Exhibit No. 7), 
sought to elicit information as to whether the employees ed the Re- 
spondent to sign a contract with the Union. I appears to ot that such 
an inquiry does not actually reflect any sincere effort to determine the 


9/ 


majority or minority status of the Union. — From all the circum- 


stances I find that the poll was intended to and did constitute an attempt 
to coerce the employees in the exercise of their right to join a labor or- 
ganization. | 

For all of the foregoing reasons and upon the findings heretofore 
made it is found and concluded that the Respondent has violated Section 


8(a)(1) and Section 8(a)(5) of the Act as alleged in the complaint. 


IV. The effect of the unfair labor 
practices upon commerce 


The unfair labor practices of the Respondent set forth above, oc- 
curring in connection with the operations of the Respondent described 
in section I, have a close, intimate, and substantial relation to trade, 
traffic, and commerce among the several States, and tend to lead and 
have led to labor disputes burdening and obstructing gonimeres and the 


free flow of commerce. 


97 Crystal Laundry and Dry Cleaning Company, 132 NLRB No. 19. 
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V. The remedy 

Having found that the Respondent has engaged in unfair labor prac- 
tices, I shall recommend that it cease and desist therefrom and that it 
take certain affirmative action designed to effectuate the policies of the 
Act. 

Because Respondent has unlawfully refused to bargain with the Un- 
ion as the representative of their employees in an appropriate unit, it 
will be recommended that Respondent, upon request, bargain with the 
Union and, if an understanding is reached, embody such in a written and 
signed agreement. 

Upon the basis of the above findings of fact and upon the entire rec- 


ord in the case, I make the following: 


Conclusions of Law 

1, The Respondent is engaged in commerce within the meaning of 
Section 2(6) and (7) of the Act. 

2. The Union is a labor organization within the meaning of Section 
2(5) of the Act. 

3. All employees of the Company, including heavy equipment oper- 
ators, mechanical and maintenance personnel, greasers, push cat oper~- 
ators, packer operators, dozer operators, and patrol operators; but ex- 
cluding water truckdrivers, office clerical employees, professional em- 
ployees, guards, and supervisors as defined in the Act, constitute a unit 


appropriate for the purpose of collective bargaining within the meaning 


of Section 9(b) of the Act. 


719 


| 

4, International Union Of Operating Engineers, Local No. 49, AFL- 
CIO, was on August 7, 1963, and at all times material thereafter, has been 
and now is, the exclusive representative of all employees in the aforesaid 
appropriate unit for the purposes of collective bargaining within the mean- 
ing of Section 9(a) of the Act. | 

5. By their conduct on August 13, 1963, and by failing and refusing 
on and after August 7, 1963, to recognize and bargain with the Union as 
the exclusive representative of the employees in the aforesaid appropriate 
unit, Respondent has engaged in and is engaging in unfair labor practices 
within the meaning of Section 8(a)(5) of the Act. | 

6. By the conduct described above, and by warnings or threats of 
economic reprisal and polling their employees on or about August 13, 1963, 
the Respondent has interfered with, restrained, and coerced their employ- 


ees in the exercise of the rights guaranteed in Section 7 of the Act, and 


have thereby engaged in and are engaging in, unfair labor practices with- 


in the meaning of Section 8(a)(1) of the Act. 
7. The aforesaid unfair labor practices are unfair labor practices 
| 


affecting commerce within the meaning of Section 2(6) and (7) of the Act. 


RECOMMENDATIONS 
Upon the basis of the above findings of fact and comeecns of law, 
and upon the entire record in the case, it is recommended that Struksnes 
Construction Co., Inc., its officers, agents, successors, and assigns, 


shall: | 
| 
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1. Cease and desist from: 
(a) Refusing to bargain collectively with International Union 
of Operating Engineers, Local No. 49, AFL-CIO, as the exclusive repre- 
sentative of all the employees in the appropriate unit as heretofore de- 


fined. 


(b) | Unlawfully conducting polls, and warning or threatening 


employees in the exercise of their rights as guaranteed by Section 7 of 
the Act. 

(c) In any like or related manner, interfering with, restrain- 
ing or coercing its employees in the exercise of the right to self-organi- 
zation, to form labor organizations to join or assist the above-named Un- 
ion or any other labor organization, to bargain collectively through rep- 
resentatives of their own choosing, and to engage in other concerted 
activities for the purposes of collective bargaining or other mutual aid 
or protection;and to refrain from any or all such activities. 

2. Take the following affirmative action which I find will effectu- 
ate the policies of the Act: 

(a) Upon request, bargain collectively with the Union named 
herein as the exclusive representative of all employees in the appropriate 
unit, heretofore defined, and if an understanding is reached, embody such 


in a signed agreement. 
(b) | Post at their plant or facility in Minot, North Dakota, 
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| 10/ 


copies of the notice attached hereto and marked iar Copies of 


said notice, to be furnished by the Regional Director for the Eighteenth 
Region, shall, after being duly signed by an authorized representative of 
the Respondent, be posted by the Respondent immediately upon receipt 
thereof and maintained by it for a period of 60 days thereafter in con- 
spicuous places, including all places where notices to employees are 


customarily posted. Reasonable steps shall be taken by the Respondent 


| 
to insure that said notices are not altered, defaced or covered by any 
| 


(c) Notify the Regional Director for the Eighteenth Region, 


other material. 


in writing, within 20 days from the date of the receipt of this Decision, 

what steps they have taken to comply herewith. i/ 
I also recommend that, unless on or before 20 days from the date 

of receipt of this Decision and Recommended Order that Respondent noti- 


fy the said Regional Director, in writing, that it will comply with the fore- 


| 
going recommendations, the National Labor Relations Board issue an order; 


requiring the Respondent to take the action aforesaid, 


| 
Dated at Washington, D. C. 


/s/ Phil W. Saunders 
Trial Examiner 


107 tn the event that this Recommended Order be adopted by the Board, 
the words "A DECISION AND ORDER" shall be substituted for the words 
"THE RECOMMENDATIONS OF A TRIAL EXAMINER" in the notice. In 
the further event that the Board's Order be enforced by a decree of a 
United States Court of Appeals, the words "A DECREE OF THE UNITED 
STATES COURT OF APPEALS ENFORCING AN ORDER" shall be substi- 
tuted for the words "A DECISION AND ORDER." 


11/ jy the event that this Recommended Order be adopted by the Board, 
this provision shall be modified to read: "Notify said Regional Director 
in writing within 10 days from the date of this Order wha steps the Re- 
spondent has taken to comply herewith." 
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APPENDIX 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to effectuate the policies 
of the National Labor Relations Act, we hereby notify our employees that: 


WE WILL NOT refuse to bargain collectively with INTERNA- 
TIONAL UNION OF OPERATING ENGINEERS, LOCAL NO. 49, 
AFL-CIO, as the exclusive representative of the employees 
comprising the appropriate unit described below. 


WE WILL NOT unlawfully poll employees to determine their 
union sympathies and desires. 


WE WILL NOT threaten employees with economic reprisals. 


WE WILL NOT in any like or related manner interfere with, 
restrain or coerce our employees in the exercise of rights 
guaranteed by Section 7 of the National Labor Relations Act. 


WE WILL upon request, bargain collectively with INTERNA- 
TIONAL UNION OF OPERATING ENGINEERS, LOCAL NO. 49, 
AFL-CIO, as the exclusive bargaining representative of all em- 
ployees in the following bargaining unit with respect to rates of 
pay, wages, hours of employment, and other conditions of em- 
ployment: 


All employees of the Company, including heavy 
equipment operators, mechanical and mainte- 
nance personnel, greasers, push cat operators, 
packer operators, dozer operators, and patrol 
operators, but excluding water truckdrivers, of- 
fice clerical employees, professional employees, 
guards, and supervisors, as defined in the Act. 


All our employees are free to become or remain or refrain from be- 
coming or remaining, members of the above-named union or any other labor 
organization. We will not discriminate in regard to hire or tenure of employ- 
ment, or any term or condition of employment against any employee because 
of membership in or activity on behalf of any labor organization. 


STRUKSNES CONSTRUCTION CO., INC. 
(Employer) 
Dated By 


(Representative) (Title) 


This notice must remain posted for 60 consecutive days from the date 
of posting, and must not be altered, defaced, or covered by any other material. 

Employees may communicate directly with the Board's Regional Office, 
316 Federal Building, 110 South Fourth Street, Minneapolis, Minnesota 55401 
(Tel. No. 339-0112 Extension 2601), if they have any question concerning this 
notice or if they have information that its provisions are being violated. 
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ORDER DENYING MOTION | 

On September 28, 1964, a three-member panel of the Board issued 
a Decision and order 2/ in the above-entitled proceeding, in which it 
found, contrary to the Trial Examiner in his Decision of March 10, 1964, 
that a violation of Section 8(a)(5) and (1) had not been established. The 
Board, therefore, dismissed the complaint in its entirety. | 

Thereafter, on January 4, 1965, the Charging Union filed a Motion 
for Reconsideration or Rehearing and Statement of Exceptions to Board 


Decision. 2/ 


The Union contends "that the Board in reaching its decision, 
made clear and substantial error in the fact, drew Cer oeaoiie factual con- 
clusions from the evidence and records, and reached erroneous legal con- 
clusions as to the law applicable to the case based upon the facts and cir- 
cumstances." It specifically alleged that the Board was in error in find- 
ing that "on August 9, McPherson received a letter from the Respondent's 
attorney asking the number of employees the union represented and the 
dates on which they joined," and that the Union "did not reply to the in- 
quiry about dates of joining.” The Union requested that the Board recon- 
sider the entire matter, and upon reconsideration adopt the finding, con- 


clusions and recommendations of the Trial Examiner, or grant a rehear- 


ing before the full Board. On March 8, 1965, the Respondent filed a Brief 


A FT RR eS, 
17 148 NLRB No. 186, Member Brown dissenting. 


2/ he motion was not filed within the time prescribed by the Board's 
Rules and Regulations, and was rejected at the time it was filed, How- 
ever, upon reapplication by the Union, the Board reconsidered its action 
in rejecting the motion, and decided to accept and consider it. 
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in Resistance to Motion for Reconsideration or Rehearing. The Respond- 
ent objects to the untimeliness of the Union's motion, and submits that 
“there was no substantial or fatal error of fact by the Board," and that 
the evidence in the case supports all the other findings of the majority 
opinion. 

The full Board has duly considered the matter, and, while conced- 
ing that there was a factual error in the Decision, does not consider the 


error fatal to the conclusion reached therein. Therefore, 


Tf SS HEREBY ORDERED that the Union's motion be, and it here- 
by is, denied; and the Decision and Order of September 28, 1964, be, and 


it hereby is, reaffirmed. 


Dated, Washington, D. C., March 25, 1965 


By direction of the Board: 


Howard W. Kleeb 


Associate Executive retary 


LAW OFFICES 
McGEE, VAN SICKLE AND HANKLA 
312 First Street, S.W. 
P. O. Box 998 
MINOT, NORTH DAKOTA 


August 9, 1963 


Mr. Robert McPherson 
Business Agent 

International Union of Operating 
Engineers Local No. 49 

Minot Labor Temple 

Minét, North Dakota 


Dear Bob: 


Re: Our File No. 5034 — Struksnes Construction, sas 


In preparation to discuss your labor agreement with Christ | 
Struksnes, I wonder if you would tell me the number of employees 
Christ Struksnes has, who are members of your Union as of/a spe- 
cific date, (I would suggest, for instance, this last pay day, or any 
other pay day), so that when I talk the matter over with a I 
can show him the representation. | 
Yours truly, 
McGEE, VAN SICKLE & HANKLA 


By: /s/ Bruce M. Van By, 


G. C, Exhibit No. 2 


Box 1862 Minot, N. D. 


August 12, 1963 


Mr. Bruce Van Sickle 
McGee, Van Sickle and Hankla 


RE; Your File #5034 — Struksnes Construction Inc. 


in checking over my lists, I find that as of last Friday, August 9, I 
represent 20 men on Struksnes’ job. If there is anything else that 
you need, please let me know. If it is possible, I would like a meet- 
ing set up at your and Christ's earliest convenience. 


Sincerely yours, 
Bob McPherson 


Area Representative 
Local 49 


G. C. Exhibit No. 3 
| 


LAW OFFICES 
McGEE, VAN SICKLE AND HANKLA 
312 First Street, S.W. 
P.O. Box 998 
MINOT, NORTH DAKOTA 


August 16, 1963 


Mr. Robert McPherson 
Business Agent 

International Union of Operating 
Engineers Local No. 49 

Minot Labor Temple 

Minot, North Dakota 


Dear Bob: 


Re: File No. 5034 


Christ Struksnes has now informed me that a majority of his men 
have advised him that they do not want him to negotiate with you 
with reference to a contract. I feel that I should advise you of this 
immediately and that I should stand on this position until something 
happens to justify a change. 


Yours truly, 
McGEE, VAN SICKLE & HANKLA 


By: /s/ Bruce M. Van sibkie 


G. C. Exhibit No. 7 


TO: 
THE MEN OF STRUCKSNES CONSTRUCTION CO, 


DO YOU WANT ME TO BARGAIN WITH AND SIGN A CONTRACT WITH 
OPERATING ENGINEERS LOCAL 49? 


PLEASE SIGN YOUR NAME AND ANSWER YES OR NO. 
/s/ Christ Struksnes 


bath 


® 
a 


® 10 
Q 1m 


o |S 
mR {RQ 


. 
a 


‘s 
‘Ss 
's 
‘s 
‘s 
s 
Ss 
Ss 
s 
8 
8 
s 
s Yes 
8 
8 
8 
8 
8 
8 
s 
8 
8, 
8 
8 


89 


UNITED STATES OF AMERICA | 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Struksnes Construction Co., Inc. 
and Case No. 18-CA-1696 


International Union of Operating 
Engineers, Local No. 49, AFL-CIO 


MOTION FOR RECONSIDERATION OR REHEARING 
AND STATEMENT OF EXCEPTIONS TO BOARD — 
DECISION 


ee SO eS 

On September 28, 1964, the Board issued its order, dismissing 
the complaint in the above matter, reversing the findings, ‘conclusions, 
and recommended order earlier made in this case by Trial Examiner 
Saunders on March 10, 1964. | 

Pursuant to Section 102. 49 of the Rules and Regulations and 
Statement of Procedure of the National Labor Relations Board, Local 49, 
the Union and charging party herein, by undersigned counsel, herewith 
makes motion to the Board for reconsideration of this case, and to 
modify its September 28, 1964 order to agree with the findings, con- 
clusions, and recommended order of the Trial Examiner, | or in the 
alternative to grant a rehearing before the entire Board. | 

Our reasons for this motion and request are based upon our con- 
tentions that the Board in reaching its decision, made clear and substantial 
error in the fact, drew erroneous factual conclusions from the evidence 


and records, and reached erroneous legal conclusions as to the law 


applicable to the case based upon the facts and circumstances. 


In support of this motion and our contentions, we herein and 
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hereafter list the errors, and what we contend are erroneous conclusions 
of the Board, in the form of the following Statement of Exceptions. 


STATEMENT OF EXCEPTIONS TO BOARD ORDER 
AND MAJORITY DECISION 


A. Qutline of Statement of Exceptions and Errors 


While we will subsequently discuss each major point in greater 
detail, we now list in outline form, positive statements of what we con- 
tend should have been the proper findings and conclusions of the Board. 
Specifically, contrary to the findings and conclusions of the Board, we 
contend that: 

I Respondent, by the August 9 letter of its attorney to the 
Union, did not ask for the dates on which the employees joined the Union, 
and thus the Union cannot be accused of having refused to supply such 
information, on which finding the Board committed clear and substantial 
error. 

II in view of the Board's error of fact, there is no justification 

for a "good faith” finding. 

Il The company's poll and refusal to bargain as a matter of 
law, supports the Trial Examiner's findings because the Union did 
represent a majority of Struksnes employees on the date of the refusal 
to bargain. 

IV It was not shown that the company gave adequate assurances 
against reprisals. 
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Vs‘ The Board did not attach sufficient significance to Sandau's 
testimony, and the conclusions of the Trial Examiner with respect to 
facts and the credibility of the witnesses. ! 

VI The inherent nature of the employer's poll and the manner 
in which it was conducted, made the poll unlawful and coercive, contrary 
to the findings of the Board Majority. | 

VII Other evidence does exist to question the Board's finding of 
the employer's lack of anti-union animus. 

VII. The Board erred in its interpretation of the Respondent's 
poll and failed to give consideration to the fact that a refusal to bargain 


is not supported by this poll. 


IX By its own line of decisions, upon finding that the Union had 
| 


established a majority, the Board should have required the employer to 
bargain. 


B. Statement of Exceptions and Errors of Board Discussed in 
Detail | 


I 


Respondent, by the August 9 Letter of its Attorney to the Union, 

did not ask for the dates on which the employees joined the Union, 

and thus the Union cannot be accused of having refused to supply 

such information, on which finding the Board committed clear 

and substantial error. 

The Board committed clear and substantial factual ie in finding 
that ton August 9 McPherson received a letter from the Respondent's 
attorney asking the number of employees the union represented ami the 
dates on which they joined" (Board's Decision, Hereinafter referred to 


as BdD P. 2, L. 16-18), and further compounded the error in finding that 
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the Union "Did not reply to the inquiry about dates of joining”. (BdD 
P. 2, L. 20; P. 4, L. 14-15), Since the Board itself attached so much 
significance to this factual error, we submit that this error itself con- 
stitutes grounds for reconsideration by the Board and reversal. 

At no place in the August 9 letter does the Respondent's attorney 
make any reference whatsoever to the dates the employees joined the 
Union and at no time did the Respondent make any such inquiry or indicate 
any interest or significance about such dates. 

The August 9 letter, while available, was not introduced into 
evidence by either the General Counsel or the Respondent; presumably 
therefore, because neither felt that it in any way constituted evidence that 
the Respondent was questioning the Union’s majority status at the time. 
The August 9 letter is attached hereto and made a part hereof as an 
Addendum, the body of which reads as follows: 

"In preparation to discuss your labor agreement with Christ 

Struksnes, I wonder if you would tell me the number of employees 


Christ Struksnes has, who are members of your Union, as of a 


specific date, (I would suggest, for instance, this last pay day, 


or any other pay day) so that when I talk the matter over with 

Christ, I can show him the representation." 

The clear and obvious intent of the letter presumes that the Union 
does represent the majority and that the Respondent was going to review 
the Union's submitted demands in the form of a "labor agreement". No 


where in the letter is there any question about the Union's majority 


93 


claim; rather, the letter itself presupposes the Union’s majority. It 


clearly does not ask for the dates the employees joined the Union. 

There is no foundation for this factual error of the Board any 
place in the record or the testimony. WE CONTEND THAT IT is 
SIMPLY A CLEAR ERROR OF THE BOARD, ONE THAT UNFORTUN - 
ATELY, WAS SUBSTANTIAL AND FATAL Vist 

Since, of course, the Respondent did not make the inquiry as 
was discussed above, the Board was in further error in stating that the 
Union refused to give the information in response to the inquiry. In fact, 
General Counsel's Exhibit No. 2, the Union's reply letter of August 12, 
1963, clearly indicates a cooperative attitude and willingness to furnish 
any additional information the Respondent might happen to want. 
Specifically, Mr. McPherson said: "If there is anything else that you 
need, please let me know." The Board's Decision fails to note that, 
significantly, the Respondent never made any further inquiry to Mr. 
McPherson's office. 

I 


In View of the Board's Error of Fact, there is no | 
Justification for a "Good Faith" Finding. 


The effect of the Board's findings is that the company had a good 
faith doubt about whether the Union represented a ea and this 
was one of the justifications for the employer's poll. We contend this 
is erroneous. ! 

We already have discussed above the error of the Board with 


respect to the August 9 letter of inquiry by the Respondent, and the 
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general intent and purpose of the August 9 letter and the Union's reply 
letter of August 12. No evidence of a good faith doubt of the Respondent 
whatsoever can be shown in the August 9 letter. Further, McPherson's 
reply August 12 letter contained a general offer to furnish "anything else 
the Respondent might need”, to which the Respondent made no answer 
or follow-up. 

". . . had the Respondent entertained any good faith doubt, some 
direct contact or communication would have been made with the Union. 
There was none.” (TXD P. 3, L. 30-32). As the Trial Examiner 
further noted, (TXD P. 3, L. 32-36), "At no time did the company 
request verification of the authorization cards by McPherson, or request 
a checking of the cards through some disinterested third party or 
parties - a procedure long recognized and well established under Board 
Law, nor was a petition filed with the Board to resolve the question of 
majority by an election.” Hf the employer is to be credited with the 
benefits of a good faith doubt, certainly the Board should look for positive 
demonstrated evidence that the employer had such a doubt and took the 
customary and acceptable ways of resolving it, such as an election or 
request for further verification with the Union. The absence of any such 
action on the part of the employer can justify only a finding that there 


was not a demonstrated good faith doubt. (Accord: Florence Printing 


Company v. N.L.R.B. CA4, 56 LRRM 2503, June 10, 1964; Northern 


Virginia Steel Corporation v. N.L.R.B. 49 LRRM 2806, 300 F. 2d 168; 
Garment Workers v. N.L.R.B. 48 LRRM 2251, 366 U.S. 731; Snow 
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and Sons, 51 LRRM 2199, 308 F. 2d 687, CA9). Evena study of the 
actual testimony of Mr. Struksnes in the hearing before the Trial 
Examiner itself does not show that Mr. Struksnes expressed any reason 
to actually doubt the Union's claim of majority representation, or that 
he, in fact, did doubt such claim. : 

mm 


The Company's poll and refusal to bargain as a matter of 
law, supports the Trial Examiner's findings because the 


Union did represent a majority of Struksnes employees on 
the date of the refusal to bargain. 


the date of the reiusal tO barpa 

Since the Board already found "that the evidence establishes that 
on August 7, 1963 a majority of the employees of the Respondent in the 
appropriate unit were members of the Union" (BdD P. 3, i 17-19), it 
becomes contradictory for the Board to discuss the Seas of these 
dates and authorizations as it later did, (BdD P. 4, L. 5-18). As we 
have already pointed out earlier, no time in August and at the time the 
Union made its demand did the Respondent raise any question about the 
date the employees joined the Union. | 

The first time there is even mention or interest in the dates the 
employees signed or joined the Union was during the cours¢ of the 
hearing itself before the Trial Examiner , when Respondent's attorney 
was questioning Mr. McPherson of the Union regarding the Union's 
records. While Respondent's attorney then and in his subsequent Brief 
and Statement of Exceptions to the Trial Examiner's Decision attempted 


to attach significance to such dates, we cite the fact that Mr. McPherson 


in the record itself during the course af the hearing, successfully and 
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clearly established the validity of the authorization and membership of 
each of the employees. (T.P. 33, L. 16; P. 36, L. 3-9; P. 37, 
L. 20-25; P. 38, L. 17). We earlier discussed this erroneous approach 
by Respondent in the Union's Answering Brief to the Trial Examiner 
(P. 9, Paragraph X1). 

The fact that Respondent's attorney may have conveniently 
raised the question about the dates as "after thought", cannot belatedly 
be used in an attempt to justify the contention that the employer had a 
sincere doubt at the time when the Union made its demand. (Florence 
Printing Co. v. N.L.R.B., CA 4, 56 LRRM 2503, June 10, 1964). In 
fact, even if "it later developed that there were grounds that might have 
created a genuine doubt at the time is immaterial" since’whether an 
employer entertains a genuine doubt that the Union represents a majority 
is to be determined as of the time the employer refused to recognize the 
Union.” (Joy Silk Mills v. N.L.R.B. » modified and enforced, CA DC, 
185 F 2d 732, 27 LRRM 2012; cert. denied, U.S. Sup. Ct., 341 US 914, 
71 SCT 734, 27 LRRM 2633). The mere lapse of time since the authoriza- 
tion cards were signed by the employees for the Union will not invalidate 
those author ization cards and they will still be regarded as valid. 
(Burnel Foam Products Co. » 56 LRRM 1039, 146 N.L.R.B. 161). 


N.L.R.B. v. Greenfield Components Corp. (53 LRRM 2145, CA I, 1963) 
—— Eee’ Components Corp. 


held that authorization cards signed eight months earlier were still valid, 
where they were not revoked. 
The simple crux of the matter in such an issue is whether the 


Union did represent a majority of the employees at the time it made its 
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demand upon the employer, and at such time did the employer refuse to 


recognize the Union. Therefore, since the Board itself made its clear 


finding in accord with the Trial Examiner finding that the Union did have 
a majority, and since the Board itself made no findings that any of the 


authorizations of the employees were invalid, any discussion of the 


dates on the authorizations is completely irrelevant. 


IV 


The Board Majority erred in its finding "That There Were 
Assurances Against Reprisal" (BdD P. 2, L. 29-30; P. 4, 


L. 19-20, L. 20-28). 

The testimony of the witnesses clearly supports the Trial 
Examiner's finding that there were no assurances against reprisal 
(TXD P. 2, L. 35-45; P. 3, L. 45-50). This is semportse by the 
General Counsel's Brief to the Trial Examiner . (General Counsel's 
Brief to Trial Examiner P. 3, L. 13-21). : 

The weight to be given to the testimony of witnesses on such 
essential fact questions depends so much on their demeanor, and candor 
or lack of it that a reviewing body's reversal of such a finding should 
have clear support in the record. Not even Respondent's attorney in 
his Statement of Exceptions (P.4, L. 26-33) made such a flat assertive 
claim that "there were assurances against reprisal". | 

The record shows that although Mr. Struksnes invited his 
supervisors, Nelson and Vogel "not to say anything" to the employees 


as they conducted the polis, Struksnes admitted that when Nelson and 


Vogel handled the list and talked to the employees, he didn't know what 


they said (T. P. 8, L. 16). This is admitted in Respomient's Brief 
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in his Statement of Exceptions (P. 4, L. 33). The record clearly dis- 
closes a lack of assurances to each employee and at most the testimony 
shows only "lip-service"” on that score. The Trial Examiner was pre- 
sent at the hearing and his finding that there were no assurances against 
reprisal should stand as there is factual support for the finding in the 
record. This is so well established as a matter of law that there is no 
need for citations of authorities. 

In fact, the evidence supports the proposition that there were 
actual threats of reprisals present. Contrary to Mr. Struksnes' 
assertion that he instructed Nelson and Vogel "not to say anything" in 
conducting the poll, Vogel and Struksnes admitted engaging in consider- 
able discussion with the men about what might be the effect of conditions, 
particularly hours, if the Union got in. Vogel even admitted that he went 
beyond what Struksnes told them to say, "It wasn't what Christ told me to 
say. He just told me to get their opinions.” (T. 85, commencing 
Line 20). Vogel's testimony clearly shows the men had considerable 
fears about their hours being reduced and that he discussed the matter 
lengthily with them, clearly implying that if the Union came in this 
would be a result. (T. 85, L. 20; 86, L. 18; 88, L. 85). Consider 
Vogel's reply to the following question during the hearing: 

"Q. Did you tell the men what would happen if they signed?" 

"A. Yes, well, a lot of the men formed their own opinions what 

would happen if we joined the Union. Some of them asked what would 


happen if some of the stabler hands were getting 56 hours a week and 


couldn't possibly go under 48 hours a week because there was no way 
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we could finish the job and they asked me what would happen. I said 


it would be up to the Union officials. If we went Union, they might 
| 


make us hire another man for it. I don't know if that is all I told them." 
Certainly the above does not indicate an assurance of no reprisal on the 
part of Vogel. : 
Clearly Sandau felt he was obligated to sign the poll and that 
there would be a reduction in hours if he didn't sign. Even if we accept 
the Board majority's interpretation of Sandau's testimony, (BaD P. 4, 
L. 23-25) this in itself is a clear showing that Sandau felt he was under 
a threat and danger if he refused to sign. When the Respondent required 
his employees to sign the poll, this itself had a coercive affect anda 
threat of reprisal, particularly when it is considered that management 
is in a position of authority and has the power to take deciniars action 
against any employee who refuses one of its directives. | 
The mere fact that an employer might make oral assertion that 


there will be no reprisals, or that employees are free to sign the poll 


or not, does not mean that the Board must glibly accept such assertion 


and look no further, where in fact, a violation still exists (Lorben 
Corporation, 146 N.L.R.B. 174, 56 LRRM 1128). Merely because the 
Respondent may not have chosen crude and flagrant language with his 
employees, certainly we must be realistic in recognizing that "we are 
in a field where subtlety of conduct play no small part" (Joy Silk Mills 
v. N.L.R.B. 27 LRRM 2012 185 F 2d 732, D.C. Court of Appesis): 
Even if we were to assume that the Respondent gave oral assurances 


of no reprisal to his employees" . . . the test is, not the employer's 
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motive but the effect of its act, whether innocent or intentional.” (Radio 


Officers Union v. N.L.R.B., 347 U.S. 17, 98 LED 455, 74 SCt 323 33 
LRRM 2417). Here, the very conduct of the supervisors and the poll 
belies any attempt to show that they gave adequate assurances to the 
employees. The supervisors lengthly and skillfully discussed the possible 
reduction in hours if the Union would get in. The very nature of the poll, 
open and in full view of the supervisor and other employees, and in the 
form of a written submitted record, would make any assertion of an 
assurance against reprisals meaningless any way. 
Vv 

The Board erred and is on very weak foundation in reversing 

the Trial Examiner in his finding of facts and in not giving 

greater weight to the conclusions of the Trial Examiner 


regarding the credibility of witnesses and the evidence. 
(BdD P. 2, L. 2-3; P. 3, L. 3-12, L. 21-23; P. 4, L. 5-6, 


L. 16-17, L. 19; P. 5, L. 6-7). 


If the Trial Examiner had reached conclusions of fact without 
any supporting evidence of the testimony ami record, then we would 
recognize that the Board would be in a position to disagree with his 
findings and conclusions if there were a basis for it. However, here, 
where there has been supporting testimony and a record for such con- 
clusions by the Trial Examiner, and where those conclusions must in 
a large part, of necessity, be based upon the credibility of the testimony 
and the proper interpretative effect of it, then we do not feel that the 
Board was justified in disagreeing with the Trial Examiner's factual 


conclusions in this case. 
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With respect to the credibility of Sandau's testimony in particular, 
contrary to the findings of the Board, we feel the Trial Examiner had 
sufficient basis to attribute credibility to Sandau. Consider the clear 
testimony of the supervisors as to the amount and length of the discussion 
that they engaged in with the men and with Sandau about the employees' 
fear of the reduction in hours if the Union got in. Taking this into con- 
sideration, Sandau's testimony takes on a greater significance and 
credibility than the Board attributes to it. In the hearing itself the 
General Counsel representative was questioning Sandau about his dis- 
cussions with Supervisor Nelson, particularly with regard to reduction 
in hours, and it was obvious that the clear import of the testimony by 
Sandau, and what the General Counsel representative was trying to 
bring out, was an umlerstanding by Sandau and his fear that if he signed 
for the Union, "we will probably get down to 40 hours" (T.P. 60, 
L. 3-4; T. P. 64, commencing at Line 16). The testimony or credibility 
of Sandau in this regard should not be doubted merely because he may 
not have used precise clarity of language which might be common toa 
lawyer, and it is entirely unrealistic to give to his testimony, with 
regard to a reduction in hours, the very limited interpretation that the 
Board Majority gave to it, and which Member Brown in his dissent pro- 
perly noted (BdD P. 8, L. 28; P. 9, L. 1). Whatever difficulty Sandau 


may have had in expressing himself, one thing is clear from the testi- 


mony, that he clearly remembered that "if I sign no, we won't go down 


to 40 hours." (T.P. 60, L. 3-4). 
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As to the amount of weight to be given to credibility findings of 
a person or tribunal as the Trial Examiner, we look to the U.S. 


Supreme Court itself for guidance, where, in the case of Universal 


Camera Corp. v. N.L.R.B. (27 LRRM 2373, 340 U.S. 474) the Court 


expounded considerably, as follows: 

"On matters which the Hearing Commissioner having heard the 
evidence and seen the witnesses, is best qualified to decide, the 
agency should be reluctant to disturb his finding unless error is 
clearly shown. (Citing from the Attorney General Committee 
on Administrative Procedure)." 

The U.S. Supreme Court in this case, in citing Section 11 of the 
Administrative Procedure Act and Section 10(c) of the Labor Manage- 
ment Relations Act, cited they: 

". . . evince a purpose to increase the importance of the role 

of the Examiner and the Administrative process. High standard 

of public administration counsel that we contribute to the Labor 

Board’s Examiner both due regard for the responsibility which 


Congress imposed upon them and the competency to discharge it." 


"Thus, the Senate Committee responsible for the Administrative 
Procedure Act explained in its report that Examiner's decisions 
would be of consequence, for example, to the extent that material 
facts in any case depend upon the determination of credibility of 


witnesses as shown by their demeanor or conduct at the hearing." 
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Phe findings of the Examiner are to be considered along with the 
| 


consistency and inherent credibility of testimony. The significance 

of this report, of course, depends largely on the importance of 

credibility in the particular case." | 

The erroneous factual conclusions of the Board are crucial, since 
according to the Board, the finding of adequate assurances is a test that 
must be met by reason of Blue Flash, (Blue Flash Express, Inc. , 109 
N.L.R.B. 85 34 LRRM, 1384). (BdD P. 3, L. 28). | 


Therefore, these findings of the Board which we feel to be 


erroneous, have significantly affected the outcome of the Board's deter- 
mination. | 
VI 

The Inherent nature of the employer's /-oll and the manner 

in which it was conducted, made the poll unlawful and coercive, 

contrary to the findings of the Board majority. 

The poll and the manner in which it was conducted was inherently 
coercive; "it was conducted in such manner that each employee could see 
how his fellow employees voted, and afterward the Respond ent then had 
a permanent written record of how each employee voted with the 
employee's individual name registered directly opposite his choice. 

Such a procedure in the interrogation of employees cannot help but 


produce an unlawful and improper influence on the choice of a bargaining 


agent." (TXD P. 3, L. 55, P. 4, L. 1-5; accord, dissent of Member 


Brown, BdD P. 9, L. 13- 14). 
The Board Majority only lightly passed over the lack of 


secrecy in the employer's poll, (BdD P. 4, L. 2-4); thereby the 
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Decision fails to recognize that “throughout the existence of the Board, it 
has gone to great length in preserving the secrecy of the ballot so that 
undue influence of this kind can be scrupulously avoided.” (TXD P. 4, 
L. 5-8). The fact that the secret ballot is so engrained in our society 
and in our laws, sufficiently indicates that the lack of such secrecy ina 
ballot situation, will not only fail to bring out the free expression of 
each voter, but would also subject the voter to possible reprisals. 

The polling of employees is a fundamental function of the Board, 
and even the Board is admonished by law to conduct such a poll by secret 


ballot. "Secret ballot” is defined by law as a ballot "which is cast in 


such a manner that the person expressing such choice cannot be identi- 
— ee SUCH CHOICE Cannot be identi 


fied with the choice expressed”. (See Definitions, Section 2(k), Labor- 
Management Reporting and Disclosure Act of 1959, Public Law 86-257, 
29 USC 141). To insure the secrecy of the ballot, the N.L.R.B. itself 
does not allow signatures or identifying marks on ballots (See In re 
Burlington Mills Corp., 56 N.L.R.B. 365, 14 LRRM 148); and the 
official ballot of the N.L.R.B. contains the admonition "DO NOT SIGN 
THIS BALLOT” (LRX 4310). 

What is the purpose of such a requirement? Obviously, by 
experience and as a result of thorough and exhaustive investigation into 
the subject, Congress has determined that employees in an adversary 
atmosphere involving the economics of their employer - employee 
relationships are subjected to undue influence and pernicious pressures 


unless they can express their choice in secret. 
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In Section 2(a) of the Labor-Management Reporting and Dis- 
closure Act of 1959, Congress declared again that : | 
‘in the public interest, it continues to be the responsibility of the 
Federal Government to protect employees’ rights to organize, 
choose their own representatives, bargain collectively, and 
otherwise engage in concerted activities for their mutual aid or 
protection *** and that in order to accomplish the objective of 
a free flow of commerce it is essential that *** employers, 


and their officials adhere to the highest standards of responsibility 


and ethical conduct in administering the affairs of their organiza- 
tions, particularly as they affect labor-management relations." 
The National Labor Relations Act, in its statement of Congresses' 
"Findings and Policies" declares as follows: | 
"The denial by some employers of the right of employees to 
organize and the refusal by some employers to accept the pro- 
cedure of collective bargaining lead to strikes and other forms 


of industrial strife or unrest*** 


"The inequality of bargaining power between employ¢es who do not 
| 


possess full freedom of association or actual liberty of contract, 
and employers who are organized in the corporate or other forms 
of ownership association substantially burdens and affects the 


flow of commerce *** 
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"Experience has proved that protection by law of the right of 
employees to organize and bargain collectively safeguards 
commerce from injury ***" 

Surely, in the context of such a declared policy and the abundant 
findings of Congress and especially in the hostile atmosphere of 
employers on the North Dakota scene, how can it be said that an open 
poll to which employees were required to identify their vote by their 
Own Signature was an adequate excuse for a refusal to bargain on a job 
which terminated long before the hearings were ever held in this case? 
The Board's decision in this case is an open invitation for every 
employer of small groups of employees to engage in wholesale flaunting 
of rights guaranteed to individual employees under Section 7. The 
Board's decision clearly wipes out any understanding of the atmosphere 
in which employees find themselves during the period of time that the 
organization of his choosing is attempting to initiate negotiations for a 
first contract. To even consider that such an atmosphere is friendly 
even in the most enlightened area of our land is to ignore the realities 
of life. To compound this with the known "rugged individualism" of 


construction contractors is to completely eliminate any so-called "good 


faith" intentions attendant upon such a poll. If the poll was in "good 


faith", why the personal signatures? The law does not require that 

everyone vote even in a poll conducted by the Board itself, and this is 
so in the light of Section 7, but the poll in the instant case was a com- 
pulsory poll in every sense of the word and as such, should have been 


struck down without further argument by the Board. 
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It is in the light of these subtleties of human relations, conscience 
and employers' conduct that the United States Supreme Court said in 
N.L.R.B. v. Erie Resistor, 373 U.S. 221, pages 227 through 230, 
53 LRRM 2121 (1963): | 

''*#* When specific evidence of a subjective intent to discriminate 
or to encourage or discourage union membership is fhow, and 
found, many otherwise innocent or ambiguous ris which are 


normally incident to the conduct of a business may, without more, 


be converted into unfair labor practices*** (Emphasis supplied). " 


"The outcome may well be the same when intent is founded upon 
| 


the inherently discriminatory or destructive nature of the conduct 
itself. The employer in such cases must be held to intend the 
very consequences which foreseeably and inescapably flow from 
his actions and if he fails to explain away, to justify or to 
characterize his actions as something different than they appear 
on their face, an unfair labor practice charge is maite out. 

Radio Officers v. Labor Board, supra. But, as often happens, 
the employer may counter by claiming that his actions were 
taken in the pursuit of legitimate business ends and that his 
dominant purpose was not to discriminate or to invade union 
rights but to accomplish business objectives acceptable under the 
Act. Nevertheless, his conduct does speak for itself - itis” 
discriminatory and it does discourage union membership and 


whatever the claimed overriding justification may be, it carries 
| 
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with it unavoidable consequences which the employer not only 

foresaw but which he must have intended. As is not uncommon 

in human experience, such situations present a complex of 
motives and preferring one motive to another is in reality the 
far more delicate task, reflected in part in decisions of this 

Court, of weighing the interests of employees in concerted 

activity against the interest of the employer in operating his 

business in a particular manner and of balancing in the light of 

the Act and its policy the intended consequences upon employee 
rights against the business ends to be served by the employer's 
conduct.” 

It must be remembered that the Trial Examiner's recommended 
order at most consists of an instruction to the employer to comply with 
the Act and observe certain posted requirements. Surely, this is little 
enough for a labor organization to seek from a Federal Labor Act in 
the light of the historical background of the construction industry where 
employment and labor relations are so dynamic and shift from scene to 
scene, leaving an employer free to express his will and leaving the 
employees in a poor position to bargain for themselves. 


The Board Majority here attaches a wider significance to Blue 


Flash than the Board Majority did in Blue Flash itself. Blue Flash 


was a split decision with a strong minority dissent. Even the Majority 
recognized the narrowness of its findings when it said: 
"This decision does not by any means grant employers license 


to engage in interrogation of their employees as to union 
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affiliation activity. . . Therefore, any employer who engages 
in interrogation does so with notice that he risks the finding of 


unfair labor practices if the circumstances are such that inter- 


rogation restrains or interferes with the employees in the 

exercise of their rights under the Act." (In 34 LRRM 1334, 

at 1386). | 

Later cases of the N.L.R.B. recognize the limited application 
of Blue Flash (Burke Golf Equipment, 127 N.L.R.B. 32, 46 LRRM 


| 
1006). | 


In fact, in the very recent case of LorbenCorporation, 146 


N.L.R.B. 174, 56 LRRM 1128, the Board in a set of facts very similar 
and almost identical to ours, found the employer's poll in violation. In 
that case, where the plant superintendent approached each employee 
asking him to sign a sheet of paper in either of two columns designating 
whether the individual wanted to be represented by the Union and 
apparently telling the individuals they were free to sign or not, the 
Board, in finding a violation, very pertinently noted "all the employees 
signed in the superintendent's presence as he stood near by. Each 
employee could see how the participants before him had registered their 
choice."* These very factors which the Board found significant in the 
Lorben Case, are the very factors we now ask the Board to regard as 
relevant in our case. | 

Upon reviewing the cases in this area, since Blue Flash, it is 
of note to cite that in only a minority of such cases has the employers 


interrogation or poll been unheld. Thus, in Blue Flash Express and 


110 
and S.H. Kress (53 LRRM, 2024 CA 9, April 23, 1963) the employees 
were interrogated orally and individually and not with the other employees 


present. Or in cases where the employer conducted a poll, as Crystal 


Laundry (51 LRRM, 2197, CA 6, 1962) and Protein Blenders, (34 LRRM 


2769, CA 8, 215 F. 2d 749), the polling significantly was done by 
secret ballot. Significantly, in the majority of the remaining cases, 

the employer's interrogation of employees was found to be in violation 
(See Larben Corporation, 146 N.L.R.B. 174, 56 LRRM 1128; Western 
Reserve 51 LRRM 1137, 138 N.L.R.B. 86; Frank Sullivan 48 LRRM 
1704, 133 N.L.R.B. 77; Burke Golf Equipment, 46 LRRM 1006 127 
N.L.R.B. 32, Spink Arms Hotel Corp. 49 LRRM, 1310, 134 N.L.R.B. 
87; Murray Envelope, 47 LRRM 1562, 130 N.L.R.B. 163; Bon-R 
Reproductions Inc., 49 LRRM 1203, 134 N.L.R.B. 38). Of further 
significance is that in the cases of Larben, Spink, Murray Envelope, 
and Bon-R, there) were also written records revealing to the employer 


how each employee voted. There is no case where the Board has 


approved a written poll of employees, which was open to view af the 
supervisors and the other employees, and where the employee voting 
recorded his vote with his signature! We doubt if the Board desires 
to make the Struksnes Case a landmark of the law in this respect. 

The Board Majority in our case failed to note a further significant 
aspect of the Respondent's poll which was clearly recognized by Member 
Brown in his dissent; namely that by requiring each employee to "answer 
the questionnaire’’ (BdD P. 7, L. 19; P. 9, L. 12) and by thus soliciting 
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every employee, the employer was violating the employees’ ‘Section 
Seven rights guaranteed under the Act, and "intruding itself into the 
relationship between the employees and their union in an effort to 
nullify the statutory authority of the representative." (Brown Dissent, 
BdD P. 8, L. 4-6). Recall Sandau's testimony that he felt he was 
obligated to vote. Thus, the Respondent was forcing the employees to 
indicate a choice in violation of their Section Seven right to refrain. 
‘when an employer inquires into organizational activity whether 
by espionage, surveilance, polling or direct questioning, he 
invades the privacy in which employees are entitled to exercise 
the rights given them by the Act. When he questions an employee 
about Union organization or any concerted activity, he forces 


the employee to take a stand on such issues whether, or not the 


employee desires to take a position or has had full opportunity to 

consider the various arguments offered on the subject. " (From 

Minority Dissent in Blue Flash, supra). : 

We contend the Majority does not give sufficient weight to the 
inherent coercive effects af Respondent's poll. The Majority should be 
more realistic and recognize that ". . . we are in a field where subtlety 
of conduct plays no small part. . ." (Joy Silk Mills v. N. L.R. B., 

27 LRRM 2012, 185 F 24732, D.C. Court of Appeals). We again 

suggest that the Board look to the more realistic view as expressed by 

the U.S. Supreme Court, in the case of Radio Officers Union v. N.L.R.B., 
347 U.S. 17, 98 L. Ed. 455, 74S Ct 323, 33 LRRM 2417) where the 


Court said: 
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“specific evidence of an attempt to encourage or discourage is 
not an indispensible element of proof of violation . . . thus an 
employer's protestation that he did not intend to encourage or 
discourage must be unavailing where a natural consequence of 
this action was such encouragement or discouragement." 

We further point out that the Board fails to realistically recognize 
true psychological emotions and fears of an employee. We invite them 
to consider that the employer holds in his hands the employee's pay 
and job security. It would be a rare and heroic employee indeed who 
would dare stand up individually to oppose the employer, and yet that 


is what the majority would require in the case of Respondent's poll. 


We feel that on this aspect, the Minority in Blue Flash was far more 


realistic when it recognized such fears: 

"Moreover, employer interrogation tends to implant in the mind 
of the employee the apprehension that the employer is seeking 
information in order to affect his job security and the fear that 
economic reprisal will follow the questioning. The fear induced 
by an employer's questions is illustrated by the fact that 
employees, as in this case, often give untruthful or evasive 
answers to such questions. The many cases in the Board's 
experience in which interrogation was the prelude to discrimina- 
tion demonstrate the reasonableness of such fear. Interrogation 
thus serves as an implied threat or warning to employees of the 
adverse consequences of organization and dissuades them from 


participating in concerted activity. It thereby undermines the 
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| 
bargaining agent chosen by the employees, thwarts self organiza- 


tion and frustrates employee attempts to bargain collectively. i! 


(Blue Flash Express, Inc., supra). 

While, therefore, the Board majority relies heavily on and 
makes reference to the case of Blue Flash Express, Inc., (supra), 
(BdD P. 3, L. 24-28; P. 5, L. 1-4, L. 7; P. 5, L. 8), Bine Flash is 
significantly distinguishable in several respects, to which the Board 
majority failed to give sufficient recognition. Whereas, Blue Flash 
involved oral interrogation of employees, in our case there was a 
written poll, with each voter required to identify his vote by signature 
and with the other employees having had the opportunity of seeing how 
each individual responded to the poll, as well as the Supervisors. In 
Blue Flash, each employee was questioned as to whether or not he had 
signed Union authorization cards, whereas, in our case, the employer's 
poll literally did not question the union's majority status. Thus, not 
only did the Struksnes poll fail to meet the Blue Flash Seat but more- 
over, we contend that Blue Flash is not even applicable or controlling 
in our case, by reason of the different and distinguishing fact circum- 
stances. ; 

vil 


There was definite evidence of the Respondent's anti-union 
animus in spite of the Board majority's finding to the contrary. 


(BdD P. 4, L. 15-16; P. 5, L. 11). | 
The Board Majority felt it could not make a positive finding 


establishing that there was such animus; but certainly the evidence does 
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not support such an absolute negative finding. Mr. Struksnes himself 
admitted feelings that he did not want to deal with Unions. (T.P. 83, 
L. 14). Supervisor Vogel gave testimony evidencing discussions with 
the men clearly indicating that if the Union got in, the hours would be 
reduced. (T.P. 85, commencing L. 20 and P. 88, commencing L. 5). 
vil 
The Board erred in its interpretation of the Respondent's 
poll and failed to give consideration to the fact that a refusal 
to bargain is not supported by this poll. 
The precise question presented by the poll was as follows: 
*"Do you want me to bargain with and sign a contract with Operating 
Engineers Local 49." 
This language is so plain that it really needs no explanation or interpre- 


tation and its significance can be measured only in the light of the time- 


table of events which took place prior to the poll. It must be remembered 


that the August 9 letter from the employer to the Union acknowledged 
receipt of the Union's proposed contract draft as it refers to it in the 
very opening language as follows: 

"In preparation to discussion of labor agreement, " (etc. ) 

(See Addendum attached). 

That the foregoing language in the August 9 letter presupposes 
the Union's majority is evidenced by the further language of the letter 
which in typical Board language requests the Union to furnish "the 
number of employees Christ Struksnes has who are members of your 
Union as of a specific date (I would suggest, for instance, this last pay- 


day, or any other payday). . ." The precise information requested was 


115 

furnished to the employer by the Union's reply letter on August 12 
(General Counsel's Exhibit No. 2), together with an invitation in the 
form of "If there is anything else that you need, please let ie know." 
In the light of the exchange of that correspondence, the employer's 
failure to challenge the Union majority in any of the traditional ways 
long-recognized and well-established under Board law compells a con- 
clusion that the poll was not intended to determine majority status be- 
cause the presentation of a question of signing a Union contract pre- 
supposes the previous determination by the employer that the Union 
represents a majority of his employees. Conducting a poll concerning 
the acceptability of a contract as a matter of law excludes any que stion 
of representation determination as it is unlawful for an employer to 
negotiate and sign a contract with the Union as the vecoetiioe agent for 
his employees unless he has satisfied himself that the Union represents 
a majority of his employees. It unduly and unnecessarily lengthens this 
motion and supporting argument to cite authority for that proposition as 
it is Hornbook law. Inasmuch as the employees already ee that the 
employer had received the Union's proposed contract as evidenced by 
the previously quoted opening language of the employer's August 9 letter, 
no question of representation was raised in the employees' mind by the 
employer's poll in view of the employees' own knowledge and the Board's 
recognition of the Union's majority (BdD P. 3, L. 17-19). 

—-It is respectfully submitted that the only reasonable consideration 


of the poll is that an employee in answering the poll might have had in 


mind that it would be premature for the employer to sign a contract with 
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the Union until further consideration was given by the employees them- 


selves to the contract draft previously submitted to the employer in the 
light of feelings and doubts expressed by the supervisors as to the con- 
tinued maintenance of the length of the existing workweek. The fact that 
these feelings and doubts were expressed during the time that the poll 
was actually being taken certainly addresses itself only to the question 
presented by the plain language of the poll and does nothing to invite 
consideration of Union representation. The employer's conduct must 
be viewed not only in the light of the mandatory requirement of the law 
that he proceed at the risk of committing an unfair labor practice if he 
refuses to bargain once the Union's majority has been established, but it 
must also be viewed in the light of what ordinary working men expect 
by way of protection under the National Labor Act. The employer's poll 
is consistent with compliance with the Act if it is directed to the question 
of whether the employees wished the employer to sign the proposed draft 
without further negotiations rather than considering the poll as a challenge 
of the Union’s majority status and thereby automatically resulting in a 
violation because of the finding of the Board in agreement with the Trial 
Examiner that the Union did represent a majority at the time of the 
employer's poll. 

We urge this interpretation because the Board should adhere to 
the principle that conduct should be viewed in a lawful sense if it can 
reasonably be done rather than in a strained "wishful thinking’’ manner 


which reads in meanings which the plain language fails to disclose. 
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However, the established case law treating with Section 7 and 8 and 


particularly 8(a)(5) so clearly spells out a violation once a majority has 
been established that the present Board's decision becomes an anamoly 
in the law by completely ignoring the employer's statutory obligations 
vis-a-vis the poll. The fact that the majority existed prior to the poll 
makes the fact of the poll proof of the unlawful conduct of the employer 
by itself!!! | 

x i 

The Board's Decision has erred in not giving sufficient 

consideration to Respondent's statuatory obligation to 

bargain, and the cases recognizing such an obligation, 

where as here, the clear finding has been made that the 

Union did represent a majority at the time it made its 

demand. (BdD P. 3, L. 17-19). 

It is respectfully submitted that the employer owes i statuatory 
duty to bargain, upon the clearly established facts from the records in 
this case, which disclose that the union had obtained a majority, as 
confirmed by both the Trial Examiner's Finding and the affirmation 
of that Finding by the Board itself in this case. | 

In the face of such a clear finding, we contend that the law 
clearly recognizes that the employer thereafter, does have the positive 
obligation to bargain with the Union. This is recognized by the Board 
in its very recent Bernel Foam Products Co. case (56 LRRM, 1039 
146 N.L.R.B. 161) where in recognizing the mandatory effect of the 
statuatory requirement of an employer to bargain, the Board said that 


it is an "erroneous legal permise": 
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"That the statuatory obligation of an employer to bargain 

collectively with the Union representing a majority of its 

employees is subject to waiver. . .” 

The Board has further recognized that even where "the employer 
did not embark on a program of interference to dissipate the Union's 
majority”, such an employer ms "failed to fulfill the bargaining re- 
quirements under the Act, and thereby violated Section 8(a) and (5)" 
where he refuses to bargain with the Union and insists on a Board 
election, in the face of the Union's majority. (Snow and Sons, 51 
LRRM 2199, 308 F 2d 687, CA 9). Even if the Respondent entertained 
a doubt, ". . . it is no defense to a refusal to bargain charge where 
the unit is proper.” and the Union has established a majority in that 
unit. (See Florence Printing Co. v. N.L.R.B., 56 LRRM 2503, CA 4, 
June 10, 1964; accord North Virginia Steel Corporation v, N.L.R.B., 
49 LRRM 2806, 300 F 2d 168, with citation from the U.S. Supreme 
Court in Garment Workers v. N.L.R.B., 366 U.S. 731, 48 LRRM, 2251). 
Thus, after the Respondent refused to bargain with the Union, "after 
it has been correctly informed that a majority of its employees had 


signed union authorization cards, prima facie warrants a violation of 


Section 8 (a)(5)” (N. L.R. B. v. Greenfield Components Corp. 53 LRRM, 


2145 CA 1, 1963). 

The General Counsel's representative made an extensive argu- 
ment on this basic statutory obligation to bargain along with extensive 
supporting citations (General Counsel's Brief to the Trial Examiner 


P. 4-5), and yet the Board’s decision completely bypasses this basic 
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principle and fails to offer an explanation of how it can reach such 
findings and conclusions contrary to these decisions of this statuatory 
obligation. | 

C. Conclusion 

In summary, we respectfully submit that with the clear finding 
that the Union represented the majority at the time it made its demand, 
the Respondent was subject to the statuatory obligation to bargain, and 
his refusal to bargain was unlawful. We further submitthat Respondent's 
poll and his conduct in connection therewith, inherently was unlawful 
and violative of the employees' rights and that the poll and the employer's 
refusal to bargain cannot be justified by any legal theory or by any of 
the factual circumstances. Not only has the Board pomastiea clear 
and substantial factual error, but we feel that the related findings and 
conclusions of the Board, the erroneous aspects of which we have above 
discussed, are so gross that they will adversely effect employees' 
rights and widen the door for further employer abuse in this area. We, 
therefore, urge the Board to recmsider this case and enter an order 
consistent with this motion. 

WHEREFORE, By reason of the above, we herewith respectfully 
request that the Board reconsider this case, and upon so Se adopt 
findings and conclusions in accord with that of the Trial Examiner's 
earlier recommendation, or grant a rehearing before the full Board. 
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INTERNATIONAL UNION OF OPERATING ENGINEERS, 
LOCAL 49, 
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NATIONAL LABOR RELATIONS BOARD, 


On Petition for Review of an Order of the 
National Labor Relations Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a proceeding pursuant to Section 10(£) of the National Labor 
Relations Act, as amended, 29 U.S.C. 160(f), to review an Order of the 
National Labor Relations Board, entered on March 25, 1965, denying pe- 
titioner's motion for reconsideration and reaffirming an Order and De- 
cision entered on September 28, 1964. 


2 


The administrative proceedings below were initiated by complaint 
of the General Counsel pursuant to Section 10(b), 29 U.S.C. 160(b), after 
filing of an unfair labor practice charge by petitioner, Local 49 of the 
International Union of Operating Engineers. The complaint charged that 
Struksnes Construction Co., Inc. of Minot, North Dakota, had violated 
Section 8{a)(1), 29 U.S.C. 158(a)(1), by conducting an open, signed poll of 
its employees to determine whether they wished the employer to bargain 
with the union, and Section 8(a)(5), 29 U.S.C. 158(a)(5), by refusing to bar- 
gain with petitioner thereafter. The Trial Examiner found the employer 


to be engaged in interstate commerce, and petitioner to be a labor orga- 
nization within the meaning of Section 2(5), 29 U.S.C. 152(5) (Joint Ap- 
pendix 70-71), and held that the company had violated Sections 8(a)(1) 

and 8(a)(5) as charged (JA 77). 


Upon review, the Board, in an order dated September 28, 1964 (JA 
58), affirmed the Trial Examiner's findings on the jurisdictional facts, 
but reversed his substantive holdings and dismissed the complaint. 


Petitioner’s motion for reconsideration or rehearing was denied 
on March 25, 1965, in an order reaffirming the Board's original decision. 
Petitioner instituted the present proceedings in this Court under Section 
10(£), 29 U.S.C. 160(f), to review the Board's final order of March25, 1965, 
and its earlier order incorporated by reference and reaffirmed therein. 


STATEMENT OF THE CASE 
1. Facts 


In late July, 1963, petitioner, Local 49 of the International Union of 
Operating Engineers, AFL-CIO, began an organizational drive among 
employees of Struksnes Construction Co. (JA 6), a road building contrac- 
tor with its principal place of business in Minot, North Dakota (JA 6, 70). 
Shortly after beginning the organizational drive, petitioner's Area Repre- 
sentative, Robert McPherson, obtained authorizations from a majority of 
the employees in the appropriate unit. On August 7, he went to the com- 
pany's attorney, Bruce M. Van Sickle and advised him that the union 
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represented a majority and thus wanted a meeting with Christ Struksnes, 


| 
president of the company, for the purpose of negotiating a collective bar- 
gaining agreement (JA 7). On August 9, Van Sickle wrote McPherson, 


asking for: 


* * *the number of employees Christ Struksnes has, 
who are members of your Union as of a specific date, 
(I would suggest, for instance, this last pay day, or 
any other pay day), so that when I talk the matter 
over with Christ I can show him the representation. 
(JA 8, 85) 


McPherson replied to this request by letter of August 12, stating that: 


In checking over my lists, I find that as of last Fri- 
day, August 9, I represent 20 men on Struksnes! job. 
If there is anything else that you need, please let me 
know. I it is possible, I would like a meeting set up 
at your and Christ's earliest convenience. (JA 8, 86) 
Struksnes thereupon directed his foremen to poll the employees to 
determine whether they wanted him to bargain with petitioner. The poll 


was taken by means of a sheet of paper which stated at the top: 


TO: 


THE MEN OF STRUCKSNES CONSTRUCTDN CO, 
DO YOU WANT ME TO BARGAIN WITH AND SIGN A 
CONTRACT WITH OPERATING ENGINEERS LOCAL 
49? | 


PLEASE SIGN YOUR NAME AND ANSWER YES OR 
NO. 


/s/ Christ Struksnes 


Below this heading was a column for the signature of each employee, 
followed by a "yes" and "no" column in which each employee was to in- 
dicate his preference (JA 88). Some of the employees were polled by 
Struksnes himself (JA 36-87), and the rest by foremen Nick Vogel (JA 
42),and Derald Nelson (JA 47). 


Struksnes testified he instructed his foremen to obtain the signa- 
tures without comment (JA 38). However, during the course of circu- 
lating the poll, both Vogel and Nelson engaged in discussions with the 
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employees relative to the consequences of representation by the union, 
predicting that if petitioner became their bargaining agent, the men would 
be limited to working a forty-hour week, instead of the present fifty-six 
hours (JA 31-34, 48, 45-46). The result of the poll was that fifteen em- 
ployees voted "no," nine employees voted "yes," and one employee re- 
fused to vote (JA 44, 88). Both the Board and the Trial Examiner found 
that petitioner represented a majority of the employees at the time of the 
union's initial bargaining demand and at the time of the poll (JA 59, 61, 73). 


Following the poll, Van Sickle informed McPherson by letter of Au- 
gust 16, 1963, that: 
Christ Struksnes has now informed me that a major- 
ity of his men have advised him that they do not want 
him to negotiate with you with reference to a contract. 
I feel that I should advise you of this immediately and 


that I should stand on this position until something 
happens to justify a change (JA 87). 


Thereafter the company refused to bargain with petitioner. 


2. Proceedings Below 


On August 26, 1963, petitioner filed an unfair labor practice charge 
with the Eighteenth Regional Office of the Board. On October 31, 1963, 
the General Counsel issued a complaint against Struksnes alleging that 
its taking of an open, signed poll of its employees and subsequent refusal 
to bargain with petitioner constituted unfair labor practices within the 
meaning of Section 8(a)(1) and Section 8(a)(5) of the National Labor Rela- 
tions Act, 29 U.S.C. 158(a)(1) and (5) (JA 70). 


After hearing, a Trial Examiner found the company had violated 
Sections 8(a)(1) and 8(a)(5) by polling the employees, giving warnings or 
threats of economic reprisal, and refusing to bargain. Upon review, the 
majority of a three-member panel of the Board reversed the Trial Exam- 
iner and dismissed the complaint. Member Brown dissented. Petitioner's 
motion for reconsideration or rehearing was denied on March 25, 1965. 


5 
STATUTES INVOLVED 


The relevant statutory provisions involved herein, Sections 1, 
8(a)(1), 8(a)(5), and 10(f) of the National Labor Relations Act, as amend- 
ed, 29 U.S.C. 151, 158(a)(1), 158(a)(5), and 160(£), are set forth i in the Ap- 
pendix, infra, at pp. 22-23. 


STATEMENT OF POINTS 


L | 


The Board erred in holding that the employer's open, signed poll 
did not violate Section 8(a)(1) of the National Labor Relations Act. 


IL 


The Board erred in holding that the employer did not violate Sec- 
tions 8(a)(5) and 8(a)(1) of the National Labor Relations Act by refusing 


to bargain with the union. | 


SUMMARY OF ARGUMENT 
L 


The Board's reversal of the Trial Examiner's findings that the em- 
ployer's poll violated Section 8(a)(1) is based upon a clear misapplication 
of its own criteria and fundamental errors in reading the record, In de- 
termining that the sole purpose of the poll was to verify the petitioner's 
majority status, the Board completely misread the record, later admit- 
ted that it had done so, and then dismissed the error as non-fatal, The 
fact is that the Board's misinterpretation of the record was the fundamen- 
tal, if not exclusive basis, upon which it reached its determination. 


In determining that there were adequate assurances against repris- 
al,the Board totally ignored testimony relied upon by the Trial Examiner, 
and then misread that which the Trial Examiner actually relied upon. In 
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determining that the surrounding circumstances were free from anti- 
union animus, the Board completely ignored the inherently coercive ef- 
fect af an open, signed poll and the readily available non-coercive means 
of reaching the same information. 


In the end, what the Board has done is to fashion a rule and legiti- 
matize a practice so fraught with potential mischief that standing alone 
this result would compel a reversal. When added to the fact that this re- 
Sult is based upon a lack of substantial evidence and an opinion so devoid 
of reasoning that the administrative process is frustrated, the only deci- 
Sion consistent with order and justice is an outright reversal and declara- 
tion that the employer’s open, signed poll violates Section 8(a)(1) of the 
Act. 


116 


The Board's determination that the employer justifiably refused to 
bargain is equally devoid of reason and Support in the record, For the 


key premise in the Board's reasoning is based upon a clear error of fact, 
z.e., that the union never responded to its request for evidence of a ma- 
jority and hence the employer was justified in refusing to bargain. The 
truth of the matter, later admitted but dismissed as non-fatal by the 
Board, is that the union responded with evidence of its majority and fur- 
ther offered to supply whatever additional information the employer deem- 
ed necessary. 


Having supplied such information and made such an offer, the union 
created a duty to bargain on the part of the employer. Indeed, under the 
circumstances it did all, if not more, than the law requires any union to 
do. In response, the employer resorted to an inherently coercive device 
designed not to test the veracity of petitioner's majority but to by-pass 
the union as the designated bargaining agent and destroy its majority sta- 
tus. As such, the employer not only negated any basis for a good faith 
doubt, but compounded the coercive effect of its poll. 


THE EMPLOYER VIOLATED SECTION 8(a)(1) 
OF THE ACT BY CONDUCTING AN OPEN, 
SIGNED POLL OF HIS EMPLOYEES 


The Trial Examiner and the Board both applied the same criteria 
in reaching opposite conclusions as to whether the employer's poll vio- 
lated Section 8(a)(1) of the Act. These criteria, derived from Blue Flash 
Express, Inc., 109 N.L.R.B, 591 (1954), were described by the Board as 
(JA 61): | 

— Whether the sole purpose of the poll was to ascertain 


whether petitioner actually represented a majority of 
the employees; 


— Whether the employer gave assurances againat re- 
prisal; 


— Whether the polling occurred in a background free 
from anti-union animus. 


Having adopted these criteria, the Board failed to apply a properly. 
As it later conceded in response to petitioner's motion for reconsidera- 
tion, its conclusions were based upon an erroneous reading of the rec- 
ord (JA 84). Moreover, it failed to recognize the realities of labor rela- 
tions by rejecting the Trial Examiner's finding that the open, signed poll 
in this case could not “help but produce an unlawful and improper influ- 
ence on the choice of the bargaining agent" (JA 75). 


A. Purpose of the Poll 


The Board assigned two reasons for holding that the sole purpose 
of the poll was to confirm petitioner's majority status. The first was that: 


* * *the Union was relying in support of its major- 
ity claim not only on new authorizations obtained 
during its current organizational campaign, but also 
on the Union membership of employees who had join- 
ed the Union years before this demand for recognition. 
The record also shows that some of these latter em- 
eb were delinquent in their dues sacar (JA 
62 
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This afterthought,suggesting a defect in the majority, cannot be rec- 
onciled with the express finding of both the Trial Examiner and the Board 
that petitioner represented a valid majority at all times, Moreover, in 
order for the company to rely upon the contention that authorization cards 
signed by employees at an earlier date did not reflect their present inten- 
tion, the company had to demonstrate affirmatively that those employees 
had effectively repudiated the union's authority. NLRB v. Greenfield Com- 
ponents Corp., 317 F.2d 85 (1st Cir. 1963). In the instant case, there is 
nothing in the record to indicate that any of petitioner's authorizations 
had been revoked, Nor is there an indication that any information concern- 


ing the currency of the authorizations was ever communicated to the em- 
ployer. E is elementary that a defense to an unfair labor practice charge 
cannot be based upon facts unknown to the employer at the time of the un- 
lawful conduct. Snow v. NLRB, 308 F.2d 687 (Sth Cir. 1962). As the Court 
stated in Snow [308 F.2d at 694]: 


The fact as to whether an employer entertained a 
genuine doubt that a union represents a majority of 
the employees is to be determined as of the time the 
employer refused to recognize the union. Once it is 
shown that the employer entertained no genuine doubt 
of this kind at the time it refused to bargain, an un- 
fair labor practice has been established. The fact 
that, as it later developed, there were grounds which 
might have created a genuine doubt at that time is 
then immaterial. 


Hence, there is simply no basis upon which the Board could retroactively 


construct a defense or rationalization for the employer's actions in this 
case, 

The second basis assigned by the Board in defense of the poll was 
that: 


-Struksnes did not conduct this poll until after the Un- 
ion had declined to answer its query concerning the 
dates on which the members had joined (JA 62). 
This justification is equally defective in reasoning and support. For the 
employer did not'ask for the dates upon which the members joined, but 
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rather, inquired ". . . who are members of your Union as ot a specific 
date, (I would suggest, for instance, this last pay day, or any other pay 
day)..." (JA 85). Contrary to the Board's opinion, the petitioner's Area 
Rectan mitative did not decline to answer this question. He promptly re- 
plied by letter of August 12, that: | 

In checking over my lists, I find that as of last Fri- 

day, August 9, I represent 20 men on Struksnes} job. 

If there is anything else that you need please let me 

know (JA 86). 

This clear error of fact was presented to the Board in petitioner's 
motion for reconsideration, The Board admitted that it had erred (JA 84), 
and then compounded that error by stating it did not consider it "fatal" to 
its original conclusion (JA 84). Since the Board did not elaborate or ex- 
plain this offhand conclusion, there is no way of telling why it did not con- 
sider this extremely prejudicial error as fatal to its ultimate conclusion. 
The fact is that no explanation exists. For had the Board read the record 
clearly, it would have seen that the poll served no valid purpose because 
petitioner responded promptly with evidence of majority status. Having 
relied upon a clear error of fact to derive an ultimate conclusion, the 
Board must be reversed, SEC v. Chenery Corp., 318 U.S. 80, 63.S. Ct. 
454, 87 L. Ed. 626 (1943). 


The Board was apparently forced to rely upon these dubious reasons 
because the record alone did not support its finding with respect to the 
purpose of the poll, Contrary to the express requirement : of Blue Flash, 
the purpose of the poll was never explained to the employees. In fact, the 
poll did not even purport to determine whether the union represented a 
majority. Rather, it asked the employees to state whether they wanted 
me" (the employer) to bargain with the union (JA 88). The Board dis- 
missed this factor as mere inartfulness (JA 62), even though the employ- 
er was at all times represented by an experienced labor relations attorney. 


Clearly therefore, the Board's opinion fails to demonstrate any tena- 
ble basis for holding that the sole purpose of the poll was to confirm peti- 


tioner's assertion that it represented a majority of the employees. 
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B. Assurances Against Reprisal 


With respect to assurances against reprisal, the record showed that 
both of the foremen who conducted the poll made predictions to a number 
of employees that the number of hours each employee would be allowed to 
work each week would be drastically reduced if petitioner became their 
representative (JA 31-34, 43, 45-46). The only testimony that assurances 
were given was that of Christ Struksnes and foreman Derald Nelson. 
Struksnes testified that he 

[T]Jold [the employees] what was up here, and I asked 
them to sign yes or no, and it wouldn't make any dif- 
ference. It was up to those guys. (JA 36-37) 


ee ee * 


I didn't hardly say anything. I showed them the paper 
and asked them whether they wanted to join the union 
or not. 


TRIAL EXAMINER: Did you say anything else? 
THE WITNESS: No, sir. (JA 39) 


His only direction to foremen Nelson and Vogel was purely perfunctory. 
He told them: 


* * * not to say anything but to ask [the employees] 
to sign the list whichever way they wanted to. (JA 38) 


Struksnes himself did not poll many employees. 


All I got was that one part on one end and the rest of 

them [Nelson and Vogel] got. (JA 39) 
Foreman Nelson testified that he did not discuss the consequences of un- 
ion representation with any of the employees (JA 47), but if an employee 
asked him whether the poll would affect their jobs — and "several" did 
ask him — he told them "Absolutely not” (JA 48). 


Nelson's testimony was flatly contradicted by that of employee 
Leonard Sandau who testified that Nelson told him that petitioner would 
drastically reduce the number of hours each employee would be allowed 
to work (JA 30-34). Significantly, Sandau’s conversation with Nelson was 
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virtually identical with conversations which foreman Vogel admitted he 

had had with several employees (JA 42-46). Indeed, Vogel testified that 
he not only received no instructions to give assurances against reprisal 
(JA 42), but as noted above, predicted to the men that their hours would 
be reduced if petitioner became their bargaining agent. ! 


The Trial Examiner relied on this testimony of Struksnes, Vogel, 
and Sandau in finding that there were no assurances against reprisal and 


that the company had threatened economic detriment if petitioner pre- 
yailed (JA 72-73). His findings must be considered along with the con- 
sistency and inherent probability of testimony in evaluating the conclu- 
sions reached by the Board, Universal Camera Corp. v. NLRB., 340 U.S. 
474, 496, 71 S.Ct. 456, 469, 95 L.Ed, 456, 472 (1951). To the extent that 
the Board rejects a Trial Examiner's findings of credibility, it must do 
so on adequate and substantial evidence on the record considered asa 


whole. 


This test was not met in this case,for upon review the Board com- 
pletely overlooked the testimony of Struksnes and Vogel, and the Trial 
Examiner's reliance thereon, and concentrated solely upon the testimony 
of Sandau, under the mistaken assumption that: | 

* * * only Sandau's testimony was relied on by the 

Trial Examiner to find [that there were no assur- 

ances against reprisal] (JA 62). 
Moreover, the Board misread Sandau's testimony by upenpcecng it to 
mean "at face value” that foreman Nelson predicted detrimental eco- 
nomic consequences only if Sandau did not sign at all — not if he voted 
against the company (JA 62). As Member Brown noted in his dissent, 
the Board was thus forced to overturn the Trial Examiner's determina- 
tions of weight and credibility by resorting to holding that an employer 
is justified in threatening an economic detriment so long as the threat 
is intended to discourage an employee from abstaining, as distinguished 
trom being intended to induce him to vote for the employer (JA 67-68). 
This illogical distinction has no place in the rules governing interrogation, 
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NLRB v. Western Reserve Telephone Co., 323 F.2d 564 (6th Cir. 1963), 
and is symptomatic of the Board's effort in this case to rationalize the 
application of its criteria even though its conclusions were not supported 
by substantial evidence on the record considered as a whole. According- 
ly, the Board's decision must be reversed. Universal Camera Corp. v. 
NLRB, supra. 


C. Circumstances Surrounding the Poll 


The Board did not even discuss the third criterion. Instead it mere- 
ly noted that there is "no other evidence of animus" (JA 63) and conclud- 
ed that the poll did not carry an implied threat of reprisal. If the Board 
meant by this that the employer did not resort to overt expressions of 
hostility, it was correct. But the fact is that a poll can be coercive with- 
out any overt expressions of hostility or other evidence of coercion. Thus, 
as the Board itself stated in Blue Flash Express, Inc., supra, at 594: 


[W]e are not holding in this decision that interroga- 
tion must be accompanied by other unfair labor prac- 
tices before it can violate the Act. We are merely 
holding that interrogation of employees by an employ- 
er as to such matters as their union membership or 
union activities, which, when viewed in the context in 
which the interrogation occurred, falls short of inter- 
ference or coercion, is not unlawful. [Original em- 
phasis] 


_ The portion of the Board's opinion which deals with the first two criteria pur- 
portedly applied to this case is so devoid of logical and factual support for its con- 
clusions that it raises a consideration even more fundamental than the substantial 
evidence rule — namely, the right to a reasoned decision. Administrative Proce- 
dure Act, Section 8(b), 5 U.S.C. 1007(b). As the Supreme Court stated in SEC v. 
Chenery Corp., 311 U.S. 80, 94, 63 S. Ct. 454, 462, 87 L. Ed. 626, 636 (1943): 


[TJhe orderly functioning of the process of review requires 
that the grounds upon which the administrative agency acted 
be clearly disclosed and adequately sustained. 


Cf., Secretary of Agriculture v. United States, 347 U.S. 645, 74S. Ct. 826, 98 L. Ed. 
1015 (1954). Unless the Board is to be given credit for the form of its opinion, i.e., 
for appearing to give reasons in support of its findings, the opinion does not meet 
the Chenery standard. 
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The context in which interrogation occurs necessarily includes the coer- 


civeness of the means used. The interrogation in this case differs from 
Blue Flashin that here the employees were not given an explanation of 
the purpose of the poll but asked to indicate their choice by making an 
open, permanent written commitment. This demand for a written com- 
mitment was coupled with a prediction of dire economic consequences if 
petitioner was chosen, and was made without any guarantee that the results 
would not affect the livelihood of those polled, In this context, it can 
hardly be said that the circumstances were free of anti-union animus. 


The poll in the instant case was conducted in the tense, un- 
easy atmosphere that inevitably accompanies union efforts to organize a 
majority and achieve recognition. At this stage of an organizational drive, 
secrecy is the principal source of security which employees have. So 
long as a majority of employees are unwilling to openly profess disloyal- 
ty to the employer before they have a recognized bargaining agent, he will 
always be able to "demonstrate," by means of an open poll, that he is en- 
titled to refuse to bargain. This is true even where a majority of the em- 
ployees, while protected by their anonymity, have previously authorized 
the union to represent them. Indeed this is the case in point — only nine 
of the twenty-five Struksnes Company employees polled were willing to 
commit themselves openly to a pro-union position, at a time when the 
Board found that the union represented a majority (JA 61). The only con- 
clusion which can be drawn from the fact that five members of the union 
voted for the employer and one refused to vote at all, is that the poll was 
coercive. The coercive effect was then redoubled when the results were 
used by the employer to justify refusing to bargain, a practice wholly at 
odds with the policy of the Act. | 


Thus, the very nature and effect of this poll is contrary to the policy 
of the Act, especially Section 1, which declares that one of its purposes is 
to protect the "exercise by workers of full freedom of association." That 
purpose is clearly frustrated by a device which compels an employee to 


either lie about his union preference or risk the retaliation of management 
| 
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by openly admitting in writing that he prefers such representation. This 
is a cruel, hard, unnecessary choice which no man should be subjected to 
nor any employer allowed to impose with impunity. 


it is a cruel choice for it destroys the right of privacy which is es- 
sential to the freedom of association which the Act is designed to protect. 
That right has recently been reaffirmed by the Supreme Court in no un- 
certain terms. National Association For The Advancement Of Colored 
People v. Alabama, 357 U.S. 499, 78 S.Ct. 1163,2 L.Ed. 24 1488 (1958). It 
is a hard choice for it forces the employee to make a public, permanent 
declaration of his preference and then take the calculated risk that the 
employer will not use it for direct or subtle retaliation at :some future 
date. This is no small risk, since, as the Supreme Court has acknowl- 
edged in NLRB v. Express Publishing Co., 312 U.S. 426, 437, "we are in 
a field where subtleties of conduct may play no small part.” 


It is a totally unnecessary choice for a secret, unsigned poll would 
yield all the information the employer is entitled to — assuming he were 
only interested in determining whether the union represented a majority. 
An open, signed poll is simply not necessary to obtain such information. 
Confronted with a demand for recognition and a genuine doubt as to ma- 
jority status, the employer has several time-accepted alternative methods 
of confirming that assertion. He may, for example, request the union to 
produce authorization cards. In fact, the Board's decision herein was 
predicated upon its concededly erroneous determination that petitioner 
refused to cooperate in verifying its majority status by this means, there- 
by necessitating, or at least justifying the poll (JA 62, 64). Or the em- 
ployer and the union may agree to have the cards authenticated by a third 
party. Or the employer may conduct a secret ballot or request a Board 
election — with its absolute requirement of a secret ballot. All of these 
methods are noncoercive and effectively fulfill the purpose of providing 
the employer with the only information he is entitled to know — whether the 
union actually represents a majority. Cf., NLRB v. George Groh & Sons, 
329 F.2d 265 (10th Cir. 1964). Hence, when the inherent coerciveness of 
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an open, signed poll is weighed against the ease of using such readily 
available noncoercive methods to confirm majority status, the open poll 


cannot be sustained. 


Petitioner does not contend that all interrogation is inherently co- 


ercive. We do not seek a return to the per se rule once announced by the 
Board in Standard-Coosa-Thatcher Co., 85 N.L.R.B. 1358 (1949), and lat- 
er overruled in Blue Flash Express, Inc., supra, after disapproval by the 
courts % Many forms and instances of interrogation do not tend to inhibit 
freedom of association, as, for example, where it can fairly be said that 
the interrogation is casual, perfunctory, infrequent, or unsystematic, 
Reaver Valley Canning Co. v. NLRB, 382 F.2d 429 (8th Cir. 1964); NLRB 
». Fontainebleau Hotel Corp., 300 F.2d 662 (Sth Cir. 1962); NLRB v. Fire- 
door Corp., 291 F.2d 328 (2d Cir. 1961); NLRB v. Armour & Co., 213 F.2d 
625 (5th Cir. 1954); NLRB v. McCatron, 216 F.2d 212 (9th Cir. 1954); 
Lanthier Machine Works, 116 N.L.R.B, 1029 (1956); but Chey Martin 
Sprocket & Gear Co. v. NLRB, 329 F.2d 417 (5th Cir. 1964); NLRB v. 
Thompson Ramo Wooldridge, Inc., 305 F.2d 807 (7th Cir. 1962); or where 
interrogation occurs in the course of permissible discussion and argument 


: See Comment on Blue Flash at 39 Minn. L. Rev. 584, 586: 


The effect of the overruling of the per se doctrine by 
the instant decision is a matter for conjecture since that 
label did little to indicate the true nature of the holdings 
under it. The Board in the past has seen fit to allow some 
interrogations to pass as “isolated and not worthy of a 
cease and desist order from the Board. Thus it is seen 
that the per se doctrine was not taken literally, but was 
used as an anchor for the Board's decisions. The real 
value of the doctrine was its giving employers warning re- 
garding interrogation and of giving some predictability to 
the problem of whether interrogation was to be deemed an 
unfair labor practice. 

The Board in the instant case points out that at least 
six circuit courts have explicitly or by necessary implica- 
tion overruled the per se doctrine of the Board. Yet upon 
examination of these cases none is found which has permit- 
ted the activities allowed by the Board in the instant deci- 
sion. * * * | 


See also, Note, Interrogation of Employees As An Unfair Labor Practice, 62 Yale 
L.J. 1258 (1953). 
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about the merits|of union representation, NLRB v. Armco Drainage and 
Metal Products, Inc., 220 F.2d 573 (6th Cir. 1955); or where it is con- 
ducted by means of secret ballot, NLRB v. Crystal Laundry & Dry Clean- 
ing Co., 308 F.2d 626 (6th Cir. 1962); NLRB v. Protein Blenders, Inc., 
215 F.2d 749 (8th Cir. 1954); Cameo Lingerie, Inc., 148 N.L.R.B. No. 60 
(1964); but cf., NLRB v. Mid-West Towel & Linen Service, Inc., 339 F.2d 
958 (7th Cir. 1964). Of course these are cases where the courts did not 
detect what this Court has described as the "aroma of coercion," Joy Silk 
Mills, Inc..v. NLRB, 87 App. D.C. 360, 368, 185 F. 24.732, 740 (1950), and what has 
been referred to elsewhere as "coercive flavor," NLRB v. Cousins As- 
soctates, Inc., 283 F.2d 242, 243 (2d Cir. 1960). But a keen nose or sen- 
sitive palate are not needed to discern the coerciveness of an open, signed 
poll, which is adequately rancid in that respect to offend plebian and epi- 
cure alike. 


The practical consequence of the rule fashioned by the Board in this 
case is that only the unsophisticated and uninhibited employer who accom- 
panies his interrogation with an awesome display of hostile action, anti- 
union sentiment, and overt threats, will be restrained. Conversely, the 
rule would exempt those employers who, acting with restraint and subtle- 
ty, confine themselves, for the time being, to requiring their employees 
to declare their loyalty publicly. 


When this potential for mischief and destruction is added to the 
Board’s manifest errors in reading and interpreting the record, the total 
result is completely contrary to any ordered sense of justice and sound 
labor policy. Hence, the Board's finding that the employer did not vio- 
late the Act should be reversed and the poll held to be a violation of Sec- 
tion 8(a)(1). 
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THE BOARD ALSO ERRED IN HOLDING 
THAT THE COMPANY WAS JUSTIFIED 
IN REFUSING TO BARGAIN | 
At the outset it must be emphasized that both the Board and the 
Trial Examiner found that at all times material hereto the union repre- 
sented a valid majority of employees in the appropriate unit. As such, 
petitioner was clearly proceeding on a good and substantial basis in de- 
manding that the employer recognize it as the bargaining agent and enter 
into contract negotiations. Once the union gave the employer clear evi- 
dence of its majority, the sole question remaining was whether the em- 
ployer had any rational basis in law or fact for a "good faith doubt" of 
that majority. | 


In finding that the employer did not have a good faith doubt of peti- 
tioner's majority, the Trial Examiner relied on: (1) the failure of the 


company to raise the issue when petitioner first requested contract ne- 


gotiations; (2) the nine-day delay before the company expressed any 
doubt; (3) the failure of the company to attempt to verify the authoriza- 
tions by the usual direct methods which provide safeguards to the em- 
ployees; (4) the company's use of a coercive technique of interrogation 
which did not purport on its face to confirm the majority; and (5) the 
predictions of economic detriment which were made in conjunction with 
taking the poll (JA 78-75). | 


The Board dismissed the Trial Examiner's interpretation of the 
company's delay in expressing doubt on the ground that petitioner's first 
contact with the management on August 7, was solely for the purpose of 
arranging a further meeting, and petitioner did not furnish information 
about its majority until August 12 (JA 64). The Board also rejected the 
Trial Examiner's reliance on the employer's failure to directly verify 
the authorizations on the ground that petitioner "never offered to submit 
to a check of the cards" (JA 64). Accordingly, it held that the company 
properly refused to bargain. | 
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The purpose of the August 7 meeting is totally immaterial because 
petitioner was not requested to supply any information until August 9, and 
then promptly responded with all of the data requested plus an additional 
offer to supply anything further the employer desired. In response, the 
employer raised or demonstrated absolutely no doubt about the petitioner's 
majority status or the veracity of the information supplied. 


Thus, the only possible basis for the Board's 8(a)(5) decision was 
that the union "never offered to submit to a check of the cards." How- 
ever, this finding was clearly erroneous as pointed out in petitioner's 
motion for reconsideration and admitted by the Board in its March 25 
Order, since petitioner's representative clearly stated in his letter of 
August 12 that: 


In checking over my lists, I find that as of last Fri- 
day, August 9, I represent 20 men on Struksnes’ job. 
¥ there is anything else that you need, please let me 
know. Ef it is possible, I would like a meeting set up 
at your and Christ's earliest convenience. (JA 86) 


This error was as fatal to the Board's 8(a)(1) decision as it was to its 
8(a)(5) holding. H possible, the error looms even larger in the 8(a)(5) 
analysis because of the additional grounds for error under 8(a)(1). In 
holding that the company entertained a good faith doubt and thus was ex- 
culpated from the 8(a)(5) charge, the Board relied exclusively upon its 
erroneous determination that petitioner never offered to cooperate in 
checking authorizations. As noted above, the Board must be reversed 
when it bases an ultimate conclusion upon a clear error of fact. SEC v. 
Chenery Corp., supra. 


The company’s duty to bargain arose as soon as petitioner offered 
evidence of majority support. NLRB v. Decker, 296 F.2d 338 (8th Cir. 
1961); NLRB v. Hamilton, 220 F.2d 492 (10th Cir. 1955); NLRB v. 
Dahistrom Metallic Door Co., 112 F.2d 756 (2d Cir. 1940). The Struksnes 
Company never had any reason to doubt petitioner's majority. Nor did it 
ever accept petitioner’s offer — made after petitioner had fully complied 
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with the company's request — of further proof. Accordingly, there was 
absolutely no justification for refusing to bargain. NLRB v. George Groh 
& Sons, 329 F.2d 265 (10th Cir. 1964); NLRB v. Whitelight Prod. Div. of 
White Metal Rolling & Stamping Corp., 298 F.2d 12 (1st Cir, 1962); NLRB 
v. Lively Service Co., 290 F.2d 205 (10th Cir. 1961); NLRB v. Scott & 
Scott, 245 F.2d 926 (9th Cir. 1957); Sea View Industries, 127 N.L.R.B. 
1402. (1960). Accord, Joy Silk Mills, Inc. v. NLRB, supra. . 5 
Good faith doubt dictates an immediate response by the employer stating 
candidly his position. NLRB v. Howe Scale Co., 311 F. 2d 502 (7th 

Cir. 1963). Accord, NLRB v. Economy Food Center, Inc., 333 F.2d 468 
(7th Cir. 1964). | 


Before it could justifiably refuse to bargain, the company had to 
have tenable grounds — some rational basis in fact — for believing that 
petitioner did not represent a majority as it claimed, and as it in fact did. 
NLRB v. Howe Scale Co., supra; Bilton Insulation, Inc. v. NLRB, 297 F.2d 
141 (4th Cir. 1961). Every presumption is necessarily against the Struks- 
nes Company because both the Trial Examiner and the Board found the 
petitioner at all times represented a majority of the employees. Under 
these circumstances, some extraordinary additional factor would have to 
be present to raise a suspicion. The Board found no such factor, but in- 
stead relied upon an erroneous conclusion to support its finding of good 
faith doubt. Had the Board read the record properly, it would have found 
nothing from which it is possible to deduce a tenable basis for the compa- 
ny's refusal to bargain when requested to do so, or for its refusal to re- 


sort to a card check. Moreover, once petitioner offered a reasonable 
method of verifying its majority, the Struksnes Company could not in good 
faith refuse to accept the offer and substitute instead a method which de- 
prived the employees of their secrecy of choice, NLRB v. George Groh & 


Sons, supra, or which was coercive or otherwise served to dissipate the 
majority or make the majority seem other than what it was, as the com- 
pany did here, Joy Silk Mills, Inc. v. NLRB, supra; NLRB 2. Mid-West 

Towel & Linen Service, 389 F.2d 958 (7th Cir. 1964); NLRB v. California 
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Compress Co., 274 F. 2d 104 (9th Cir. 1959); NLRB v. Scott & Scott, 
Supra; NLRB v. Hamiiton, supra. 


The company's choice of a technique lacking any safeguards against 
coercion strongly suggests that the real purpose was to undermine the 
union rather than to confirm majority status. NLRB v. California Com- 
press Co., supra. A poll, even a secret poll, is itself coercive, and 
cannot be used to demonstrate the loss of a majority. NLRB v. Mid- 
West Towel & Linen Service, supra. This is simply a case of an em- 
ployer refusing to "be governed by the situation as it exists at the mo- 
ment.” NLRB v. Whitelight Prod. Div. of White Metal Rolling & Stamp- 
ing Corp., 298 F. 2d 12, 15. 


Petitioner did as much as was possible for any union to do in 
order to create a duty to bargain — it represented a majority of the em- 
ployees, it presented credible evidence of that majority to the employer, 
and most significantly, it offered to cooperate in any further verifica- 
tion of the evidence. Having done everything possible, it can hardly be 
asked todo more. Yet, in essence, that is what the Board has done. 
Not for weighty reasons or because of compelling authority, but in an 
offhand manner, as if the duty to bargain were a will-o'-the-wisp, to be 
conjured up or dismissed upon a whim. The spirit of the Board's ap- 
proach is indicated by its casual statement that despite the company's 
"failure to take affirmative action” to verify petitioner's majority status 
immediately, the company's bad faith was not established "in any event, 
in the circumstances here” (JA 64). The administrative process is 
sufficiently strained by the Board’s willingness to rely upon "any event" 
to sustain its holding. But even under that loose standard, no viable 


"event," or circumstance was present here upon which the Board could 
possibly predicate a finding that the company was justified in refusing 

to bargain with petitioner. Accordingly, the Board's finding that the em- 
ployer did not violate Section 8(a)(5) must be reversed and the Trial 
Examiner's original finding of such a violation should be reinstated. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted that the Order 
of the National Labor Relations Board, dated March 25, 1965, affirming 
its Decision and Order of September 28, 1964, dismissing the complaint 
herein, should be reversed. | 


Respectfully submitted, 


ROBINS, DAVIS & LYONS 


By: 
Solly Robins 
Stanford Robins 


Ronald A, Jacks 


815 Connecticut Avenue, N.W. 
Washington, D. C., 20006 


Attorneys for Petitioner 


June 1965 
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APPENDIX 


National Labor Relations Act, as amended by the Labor Manage- 
ment Relations Act of 1947, 29 U.S.C.§§141 et seq. 


29 U.S.C. §|151. Findings and declaration of policy 


«=e * * * 


(Paragraph 5) & is declared to be the policy of the United 
States to eliminate the causes of certain substantial ob- 
structions to the free flow of commerce and to mitigate and 
eliminate these obstructions when they have occurred by 
encouraging the practice and procedure of collective bar- 
gaining and by protecting the exercise by workers of full 
freedom of association, self-organization, and designation 
of representatives of their own choosing, for the purpose of 
negotiating the terms and conditions of their employment 
or other mutual aid or protection. 


29 U.S.C. § 158(a)(1) and (5) Unfair labor practices 


(a) shall be an unfair labor practice for an employer — 


(1) to interfere with, restrain, or coerce employ- 
ees in the exercise of the rights guaranteed in section 
157 of this title; 

-_x* ee * 
(5) to refuse to bargain collectively with the rep- 


resentatives of his employees, subject to the provisions 
of section 159(a) of this title. 


29 U.S.C. § 160(f) | 


Review of final order of Board on petition to court 


Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any United States 
court of appeals in the circuit wherein the unfair labor 
practice in question was alleged to have been engaged in 
or wherein such person resides or transacts business, or 
in the United States Court of Appeals for the District of 
Columbia, by filing in such a court a written petition pray- 
ing that the order of the Board be modified or set aside. 

A copy of such petition shall be forthwith transmitted by 
the clerk of the court to the Board, and thereupon the ag- 
grieved party shall file in the court the record in the pro- 
ceeding, certified by the Board, as provided in section 2112 
of Title 28. Upon the filing of such petition, the court shall 
proceed in the same manner as in the case of an applica- 
tion by the Board under subsection (e) of this section, and 
shall have the same jurisdiction to grant to the Board such 
temporary relief or restraining order as it deems just and 
proper, and in like manner to make and enter a decree en- 
forcing, modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board; the find- 
ings of the Board with respect to questions of fact if! sup- 
ported by substantial evidence on the record considered as 
a whole shall in like manner be conclusive. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,228 


INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 4S, 
Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
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On Petition for Review of an Order of the 
National Labor Relations Board 
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By: 
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Stanford Robins 
Ronald A. Jacks 


hime Fj Vaurbsoud 815 Connecticut Avenue, N.W. 
Washington, D. C. 20006 
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No. 19,238 


INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 49, 
| Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 


Restondent: 


On Petition for Review of an Order of the 
National Labor Relations Board 


| 
In an attempt to retroactively rationalize and shore up an inade- 
| 
quate opinion below, the Board's brief sets forth a number of omissions 
and oversights which compel a reply. | 


1. The Board continues to assert that the employer's offhand, 
indecisive and oblique comments surrounding the poll constituted ade- 
quate assurances against reprisal. It ignores that the Trial Examiner 

| 


2 


found these indifferent expressions did not add up to the positive, affirm- 
ative assurances required by the Act (JA 76). Indeed, he found that to 
the contrary, there were threats of reprisal. While such a finding is not 
essential to the Blue Flash criteria (i.e.,a lack of assurances is suffi- 
cient to trigger that aspect of the 8(a)(1) test) — evidence of such threats 
redoubles the conclusion of coercion. 


The Board continues to gloss over this fact by concentrating on 
employee Sandau’s statement that Supervisor Nelson threatened to cut 
his hours if he voted for the union. In so doing, the Board chooses to 
overlook the fact that Supervisor Vogel indirectly collaborated Sandau's 
testimony when Vogel testified that: 


[Direct Examination at JA 43:] 


Q. Did you tell the men what would happen if they 
signed, yes? 

A. Well, a lot of men formed their own opinions 
as to what would happen if we joined the union. Some 
of them asked what would happen at that. Some of the 
scraper hands were getting 56 hours a week. And we 
couldn't possibly go under 48 hours because there was 
no way we could finish the job. And they asked me 
what would happen, and I said, "it would be up to the 
union officials. If we want union, they might make us 
hire another man for it.” I didn't know. That is all I 
told them. 


[Cross Examination at JA 45:] 


***Well, everybody is valuable, but we had an extra 
machine, and we thought we would give some of the 
men extra shifts on it. And that is what they were 
mostly worried about, losing time on it. They asked 
me. And I said, "Well, if we go union, it is up to the 
union officials whether they want to send a man out 

to run it, or leave us put a man on it and give him ex- 
tra time.” 


Q. Putting it in plain simple language, the men 
were getting 56 hours, and another man came in to 
operate the machine it is true they would be getting 
fewer hours, isn't it? 
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A. I told them it was up to the union. If we went 
union, I imagine the union would tell us who to put ion 
the machine and who not to. | 


Q. You did tell that to several of the men. 
A. Only to the one that asked me. 


Q. To the ones that asked you and that was your 
reply to their question. 


A. Uh huh. 


When Vogel's statements are viewed in the realities of the day-to- 
day labor world, it is clear that by any standards, they not only failed 
to provide-the requisite, positive assurances against reprisal, but also 
carried with them the not-so-veiled threat of economic retaliation if 
the employees chose the union. That such retaliation might come from 
the union, rather than the employer, is totally immaterial since the 


focus has to be on a threat from any source. 


| 
2. The Board, in its brief, cannot brush aside, ignore and subvert 


the fact that the sole basis for its 8(a)(5) finding below was that the 
union "never offered to submit to a check of the cards " (JA 64). In 
reality, the union submitted its claim of majority along with an explicit 
offer to cooperate in any manner (JA 86). The Board's erroneous find- 
ing on this point was specifically attacked in the union's motion for 
reconsideration in the following terms (JA 93): 


. the Board was in further error in stating that the 
Union refused to give the information in response to 
the inquiry. Infact, General Counsel's Exhibit No. 2, 
the Union's reply letter of August 12, 1963, clearly 
indicates a cooperative attitude and willingness to fur- 
nish any additional information the Respondent might 
happen to want. Specifically, Mr. McPherson said; "If 
there is anything else that you need, please let me, 
know." The Board's Decision fails to note that, sig- 
nificantly, the Respondent never made any further in- 
quiry to Mr. McPherson's office. (Original emphasis). 


The discrepancy between the facts and the Board's opinion is abso- 
lutely beyond argument. Thus it is incredible to see the Board now 
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argue (Br. pp. 3, 17) that its concession of factual error did not include 
the offer of cooperation. Moreover, the Board's attempt to limit its 
concession is totally beside the point since, regardless of whether there 
was a specific concession or not, it clearly erred in not acknowledging 
the union’s offer of cooperation and thus cannot sustain its 8(a)(5) hold- 
ing. 


3. The union's loss in this case is doubly ironic since at all times 


it represented a majority of the employees in the appropriate unit. 


The Board does not and cannot contest this fact. Yet, it effectively de- 
stroyed the union's resulting right to bargain by finding that the em- 
ployer could engage in the poll in question and then use the results to 
justify a refusal to bargain. We do not contend that a majority creates, 
in and of itself, an unavoidable duty to bargain. We recognize that a 
union must make a credible showing of that majority and offer to verify 
it by any means acceptable to the parties. That was done in this 

case. 


But, once this point is reached, the burden shifts to the employer 
(and now the Board) to prove beyond a shadow of a doubt that the em- 
ployer'’s subsequent conduct was lawful. Every presumption is working 
against him and thus every indication of coercion must be regarded with 
the utmost suspicion and concern. However, the Board did not respond 
to this challenge. Rather it assumed facts not in evidence and misread 
the record in a strained, distorted decision which legitimatized a prac- 
tice fraught with peril and enabled any employer to effectively destroy 
a valid majority so long as he is sufficiently subtle. If a lawful majority 
and the union’s corresponding right to bargain can be destroyed by the 
conduct and actions of the employer below, then truly every majority 
is in question. Surely such a result cannot be squared with the intent 


5 


of the Act and the protection guaranteed to employees under sec- 
| 


tion 7. | 


Respectfully submitted, | 


ROBINS, DAVIS & LYONS 
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Stanford Robins 
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INTERNATIONAL UNION OF OPERATING ENGINEERS, 
Loca. 49, AFL-CIO, PETITIONER 


v. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petition to Review and Set Aside an Order 
of the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Local 49, International Union of Operating Engi- 
neers, AFL-CIO (hereinafter “the Union”), to review 
and set aside an order of the National Labor Rela- 
tions Board issued following the usual proceedings 
under Section 10(c) of the National Labor Relations 


(1) 


9 
a 


Act, as amended’ (61 Stat. 136, 73 Stat. 519, 29 
U.S.C. See. 151, et seg.). The Board’s decision and 
order (J.-A. 58-69)* are reported at 148 NLRB No. 
136. This Court has jurisdiction pursuant to Section 
10(f) of the Act. 


I. The Board’s Findings of Fact 

The Board dismissed, in its entirety, a complaint 
issued against the Struksnes Construction Co., Inc. 
(herinafter “the Company”) charging that the Com- 
pany had interfered with and coerced its employees in 
the exercise of their rights under the Act, and had 
refused to recognize and bargain with the Union in 
good faith, in violation of Section 8(a)(1) and (5) 
of the Act, respectively. The Board found, contrary 
to the Trial Examiner, that the allegations of the com- 
plaint were unsupported by the record as a whole 
(J.-A. 64). The evidence is summarized below. 

In the latter part of July 1963,° the Union’s Area 
Representative, Robert McPherson, began to organize 
the employees at one of the Company’s jobsites. The 
Company knew of his organizing efforts but did not 
prevent McPherson from talking with the employees. 
Besides soliciting membership, McPherson also col- 


2 The relevant statutory provisions are set forth in the Ap- 
pendix to the Union’s brief, pp. 22-23. 


=“J_A.” refers to those portions of the record printed as a 
Joint Appendix to the briefs. Whenever a semicolon appears, 
the references preceding the semicolon are to the Board’s 
findings; succeding references are to the supporting evi- 
dence. 


2 Unless otherwise indicated, all dates are 1963. 
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lected dues from those employees who were already 
Union members.‘ (J.A. 59, 71; 5-7, 11-14, 20-21, 41, 
47-48, 57.) 

On August 7, while the Company’s President, Christ 
Struksnes, was out of town, McPherson met with the 
Company’s attorney. Claiming that the Union repre- 
sented a majority of the employees, McPherson asked 
that a meeting be arranged with Struksnes to discuss 
a collective bargaining agreement. Two days later, 
on August 9, McPherson received a letter from the 
Company’s attorney requesting the number of em- 
ployees who were Union members as of a specific date, 
suggesting a “payday” as a possible date.* On August 
12, McPherson replied that the Union represented a 


‘The record reflects that some of the Company’s employees 


had been members of the Union for various lengths of time 
prior to the instant organizational campaign (J.A. 71, n. 3; 
14-19). 


5 Initially, the Board construed the August 9 letter to mean 
that the Company was asking for the dates on which the 
employees had joined the Union (J.A. 59, 65). The Union 
thereupon moved for reconsideration, pointing out that this 
reading of the letter was incorrect (J.A. 89-98). By order 
dated March 25, 1965, the Board acknowledged this error, but 
denied the motion for reconsideration on the ground that the 
misconstruction was not “fatal to the conclusion reached” 
in the decision (J.A. 88-84). Contrary to the Union’s claim 
(Br. pp. 5, 7), the Board’s order was solely concerned with 
the Union’s “specific allegation” that the Board had mis- 
construed the August 9 letter, and thus had misinterpreted the 
Union’s reply (J.A. 88); while admitting error on this 
point (J.A. 84), the Board in no way conceded, as the Union 
asserts, that it had “completely misread the record” (Br. p. 
5), or admitted other errors in its decision (Br. pp. 14, 18). 
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majority of the Company’s employees.* (J.A. 59; 7-8, 
25, 35, 85-86.) Meanwhile, between August 7 and 
August 12, the Company had hired at least three em- 
ployees who were already Union members (J.A. 13, 
25). 

The next day, August 13, Struksnes, along with 
Supervisors Nelson and Vogel, approached each em- 
ployee with a sheet of paper prepared for signatures 
in one of two columns expressing whether or not the 
employees wished the Company to bargain and sign a 
contract with the Union. The employees were asked 
to sign any way they desired, and were told that it 
did not matter to the Company how they voted. (J.A. 
60, 62; 35-37, 39, 47, 50, 52, 54-55, 57, 88.) One em- 
ployee did not want to sign the sheet and Vogel told 
him, “O.K. you don’t have to...” (J.A. 63 n.2; 37, 
44). In answer to some employees’ questions as to the 
effect the Union would have on work schedules, they 
were told that “it would be up to the union officials” 
(J.A. 60; 43, 45). The poll resulted in 15 employees 
voting “No,” 9 voting “Yes,” with 1 abstaining. On 
August 16, the Company informed McPherson that a 
majority of its employees did not want it to negotiate 
a contract with the Union. (J.A. 61; 9, 87-88.) 

Subsequent to the poll, McPherson continued his 
organizational activities and by August 17, three 
more employees were members of the Union (J.A. 11- 


*The Trial Examiner found, without objection by the 
Union, that the Company had 26 employees in the unit, and 
that as of August 12, fourteen were Union members (J.A. 
71 n. 2, 73 n. 6; 10-11). The Board adopted this finding 
(J.A. 59). 
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18, 22). McPherson learned of the poll on or about Au- 
gust 20 and filed the instant charge on August 26. 
Thereafter, the parties met and Struksnes told Me- 
Pherson that if the Union felt anything wrong had 
transpired, the Company would consent to a Board 
election. McPherson refused to agree to a consent elec- 
tion on the grounds that the employees had been in- 
timidated by the poll. (J.A. 73; 21, 26-27, 41-42, 70.) 


II. The Board’s Conclusions and Order 


Upon the foregoing facts, the Board, with Member 
Brown dissenting, reversed the Trial Examiner and 
concluded that the Company had not violated Section 
8(a) (1) by polling its employees. It also concluded, 
contrary to the Examiner, that since the General 
Counsel had failed to establish that the Company’s re- 


fusal to recognize the Union was motivated by other 
than a good faith doubt of the Union’s majority sta- 
tus, the Company had not violated Section 8(a) (5). 
Accordingly, the Board dismissed the complaint in its 
entirety. (J.A. 61, 63-64.) 


SUMMARY OF ARGUMENT 


1. The Board properly concluded that the Com- 
pany’s poll did not violate Section 8(a)(1) of the 
Act. The Act guarantees to employees freedom from 
employer interference in the exercise of their right 
to organize. However, an employer can ascertain from 
his employees their union sentiments to determine his 
reply to a union’s recognition demand, provided his 
inquiry does not “coerce” the employees within the 
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meaning of the Act. In this case, the Board reasona- 
bly found that the Company’s poll did not transgress 
into the prohibited area of coercion regardless of what- 
ever other means were available to verify the Union’s 
claim of majority status. Utilizing factors recognized 
as most relevant in determining the legality of em- 
ployers’ polls, the Board found, contrary to the Trial 
Examiner, that the Company had a legitimate purpose 
in conducting the poll, that it was taken against a 
background free from union animus, that the manner 
in which it was conducted was not unlawful, and that 
it was accompanied by assurances against reprisals. 
In concluding that there were assurances, the Board 
overruled the Examiner’s contrary conclusion which 
was based on the testimony of a single employee that 
was totally inconsistent with the overwhelming rec- 
ord evidence demonstrating the presence of assur- 
ances. Its authority to refuse to follow the Examiner 
in such circumstances is well settled. N.L.R.B. v. 
Pyne Molding Corp., 226 F. 2d 818, 819 (C.A. 2). 

2. The Board also properly found that the Company 
had a good faith doubt of the Union’s majority status 
and thus did not violate Section 8(a) (5) of the Act 
by refusing to recognize the Union for this reason. 
The Company denied recognition only after a majority 
of the polled employees indicated that they did not de- 
sire the Company to bargain with the Union. That 
the Company continued to hire known Union mem- 
bers subsequent to the Union’s demand, and allowed 
the organizing campaign to continue at all times, 
clearly refutes the Union’s contention that the Com- 
pany denied recognition in order to dissipate the Un- 
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ion’s majority. See Joy Silk Mills v. N.L.R.B., 87 
App. D.C. 360, 185 F. 2d 732, cert. denied, 341 U.S. 
914. Nor may an adverse inference be drawn from 
the fact that the Company did not request the Union 
to submit its authorization cards, since the Union 
never suggested such a procedure. The fact that the 
Company did not petition the Board for an election, 
but sought verification of the Union’s majority claim 
from the employees, does not, without more, vitiate 
the Company’s good faith doubt. Thus the Board 
reasonably concluded that the General Counsel had 
failed to establish that the Company’s refusal to rec- 
ognize the Union was for any reason other than its 
good faith doubt of the Union’s majority. 


ARGUMENT 


I. The Board Properly Found That the Company’s Poll 
Did Not Violate Section 8(a)(1) of the Act 


A. Introduction 


Section 10(c) of the Act requires the Board to dis- 
miss a complaint, “If upon the preponderance of the 
testimony taken the Board shall not be of the opinion 
that the person named in the complaint has engaged 
in * * * [an] unfair labor practice.” Section 10(f) 
of the Act states that “the findings of the Board with 
respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall 
* * * be conclusive” on a court which is reviewing a 
Board order. Therefore, where, as here, a party peti- 
tions a Court of Appeals to review the Board’s action 
in dismissing a complaint on the basis of insufficient 
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evidence, the issue before the court is simply whether 
the Board could reasonably have found that the pre- 
ponderance of the evidence failed to sustain the alle- 
gations of the complaint. Stated conversely, the is- 
sue in the instant case is whether the evidence in sup- 
port of the allegations of the complaint was such that 
the Board acted unreasonably in failing to find that 
the Company’s poll was unlawful or that the Company 
did not entertain a good faith doubt as to the Union’s 
majority status. As this Court has said, in order to 
prevail in such a case the Union must show more than 
that the circumstances were suspicious (Division 
1142, Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees v. N.L.R.B., 111 
App. D.C. 68, 71, 294 F. 2d 264, 267); rather, the 
Union must show that “the evidence required the 
Board to uphold the claim” (Amalgamated Clothing 
Workers of America v. N.L.R.B., App. D.C. 

, 334 F. 2d 581) and that the Board’s conclusion 
“has no rational basis” (International Woodworkers 
of America, Local Unions 6-7 and 6-122 v. N.L.R.B., 
105 App. D.C. 37, 39, 263 F. 2d 488, 485).’ The 
Union can make no such showing here. 


B. Evidence supporting the Board’s finding 


The fundamental purpose of the National Labor 
Relations Act is to encourage collective bargaining and 
to protect “the exercise by workers of full freedom 


7™“The mere fact that the Board disagreed with the Ex- 
aminer does not require reversal” International Woodworkers 
of America, AFL-CIO v. N.L.R.B., 104 App. D.C. 344, 345, 
262 F. 2d 233, 234. 
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of association, self-organization, and designation of 
representatives of their own choosing . . .” Section 1 
of the Act. Section 7 implements this purpose by 
guaranteeing employees the “right” to engage in 
such activity and Section 8(a) (1) enforces this guar- 
antee by declaring it to be an unfair labor practice 
for an employer “to interfere with, restrain, or 
coerce” employees in the exercise of their Section 7 
rights. However, an employer also has the coexisting 
“right” to seek from his employees verification of a 
union’s assertion of majority status, provided that 
such inquiry does not “coerce” the employees. See, 
N.L.R.B. v. Associated Dry Goods Corp., 209 F. 2d 
598, 595 (C.A. 2); N.L.R.B. v. Syracuse Color Press, 
209 F, 2d 596, 599 (C.A. 2), cert. denied, 347 U.S. 
966; N.L.R.B. v. Wagner Iron Works, 220 F. 2d 126, 
139 (C.A. 7), cert. denied, 350 U.S. 981; N.L.R.B. v. 
Dan River Mills, Inc., 274 F. 2d 381, 388 (C.A. 5); 
N.L.R.B. v. Crystal Laundry & Dry Cleaning Co., 308 
F. 2d 626, 628 (C.A. 6); N.L.R.B. v. MJ. McCarthy 
Motor Sales Co., 309 F. 2d 732, 784 (C.A. 7) ; Martin- 
Sprocket & Gear Co. v. N.L.R.B., 329 F. 2d 417, 420 
(C.A. 5), and cases cited therein; Blue Flash Express, 
Inc., 109 NLRB 591, 593; Bok, The Regulation of 
Campaign Tactics in Representation Elections Under 
the National Labor Relations Act, 78 Harv. L. Rev. 
38, 106-107 (1964). In determining the legality of an 
employer’s poll of his employees, the Board, as in 
the instant case, looks to whether the employer had 
a legitimate purpose in conducting the poll," whether 


* See, e.g., Davis Cabinet Co., 150 NLRB No. 22; Mallory 
Plastics Co., 149 NLRB No. 188; EUiott-Williams Co., Inc., 
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the poll occurred against a background free from em- 
ployer antiunion animus; *® whether the poll was “coer- 
cive” in itself; *° and whether the poll was accompa- 
nied by assurances against reprisal.” 

In the instant case, the Board was amply warrant- 
ed in concluding that the Company’s poll was under- 
taken solely to ascertain whether the Union represent- 
ed a majority of the employees (J.A. 61). See 
NLRB. v. Larry Faul Oldsmobile Co., 316 F. 2d 
595, 598 (C.A. 7). As shown in the counterstatement, 
the Union had claimed to represent a majority of 
the employees at a time when the Company’s presi- 
dent was out of town. Two days later, on August 9, 
the Company asked the Union how many employees 
were members. The Union replied that it represented 


20 employees. The day after the Union’s answer was 
received the poll was taken. The Union contends that 
its answer was “credible evidence of [its] majority” 
(Br. p. 20) which should have satisfied Struksnes, 
thus affording him “no valid purpose” (Br. p. 9) for 


149 NLRB No. 107; Dazzo Products, Inc., 149 NLRB No. 7; 
Phillips Mfg. Co., 148 NLRB No. 141; Permacold Industries, 
Inc., 147 NLRB 855; Texas Coca-Cola Bottling Co., 146 
NLRB 420. 


* See, e.g., Mose Franck Heating & Air Conditioning Co., 
150 NLRB No. 73; Northwest Engineering Co., 148 NLRB 
No. 112; Daylight Grocery Co., 147 NLRB 733. 


20 See, e.g., Heick Moving & Storage Co., 150 NLRB No. 
106; Earl Fisher Mfg. Co., 148 NLRB No. 160. 

11 See, e.g., Indianapolis Motor Speedway Corp., 149 NLRB 
No. 63; My Store, Inc., 147 NLRB 145; Frank Sullivan, 
133 NLRB 726. 
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the poll. But Struksnes made it clear at the hearing 
that he had not been completely satisfied and desired 
to verify the Union’s reply. He testified that “. . . if 
the men wanted me [to bargain with the Union] I 
would, but I didn’t know and wanted to find out” 
(J.A. 35-36). Struksnes’ doubt of the Union’s claim 
appears all the more reasonable in view of the Trial 
Examiner’s finding, adopted by the Board without 
Union objection, that at the time of its reply, the 
Union represented only 14, and not 20, employees 
(J.A, 59, 61, 73 n. 6). 

It is also clear from the record that the poll was 
conducted free from a background of employer hostili- 
ty towards the Union. Although the Company knew 
of the Union’s efforts, McPherson, the Union’s or- 
ganizer, admitted at the hearing that the Company 
neither interfered with his approaching the employees 
on the job (J.A. 11-14) nor demonstrated any “re- 
sistance to the Union” (J.A. 25).* Indeed, as noted 
by the Board, subsequent to the Union’s demand for 
recognition, the Company hired employees who it 
knew were Union members (J.A. 59; 18, 25). Thus, 
the Company not only had a legitimate purpose in 
polling the employees, but also the poll was taken in 
an atmosphere totally devoid of union animus—two 
factors termed “‘. . . [t]he most relevant” in determin- 


2 Although the Union suggests that the poll was conducted 
amidst the “tense, uneasy atmosphere” which “inevitably ac- 
companies” a union’s organizing campaign (Br. p. 18), the 
record in no way reflects that such was the case on Struksnes’ 
jobsite. On the contrary, the record facts demonstrate that 
such an “atmosphere” did not exist. 
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ing the legality of a particular poll. N.L.R.B. v. Fire- 
door Corporation of America, 291 F. 2d 328, 331 
(C.A. 2), cert. denied, 368 U.S. 921. 

While conceding that the Company “did not resort 
to overt expressions of hostility” (Br. p. 12), the Un- 
ion nevertheless maintains that the poll was unlawful 
because it asked the employees to make a “public” ex- 
pression of their desires “in writing,” which invaded 
their “right of privacy” (Br. pp. 13-16). This ar- 
gument lacks merit for many reasons. First, as the 
Union apparently recognizes (Br. p. 12), any poll 
must be judged in light of all the other circum- 
stances of the case. To assert that the poll violated the 
Act because it was “open” and not “secret” is to con- 
tend that an open poll is illegal per se—an approach 
which has been uniformly rejected. Blue Flash Ex- 
press, Inc., supra, 109 NLRB at 593, and cases cited 
therein; N.L.R.B. v. McCatron, 216 F. 2d 212, 216 
(C.A. 9), cert. denied, 348 U.S. 943; N.L.R.B. v. Ful- 
lerton Publishing Co., 283 F. 2d 545, 551 (C.A. 9); 
N.L.R.B. v. Flemingsburg Mfg. Co., 300 F. 2d 182, 
184 (C.A.6). Nor is the fact that the employees were 
asked to sign their names to the poll determinative 
in itself. In S.H. Kress & Co. v. N.L.R.B., 317 F. 2d 
225 (C.A. 9), an employer, faced with a union’s de- 
mand for recognition, handed to each employee a form 
and asked that he sign it if he had not executed a 
union authorization card. In reversing the Board’s 
determination that such a poll violated Section 8(a) 
(1), the Ninth Circuit stated (317 F. 2d at 228): 


. . . the Board appears to have ruled that the 
securing of signed expressions from the em- 
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ployees constituted an improper violation of their 
right of privacy in the matter of union affairs 
. . . however, this circumstance is here relevant 
only in so far as it is shown to have had a 
coercive effect. 

Whether the Company could have taken other steps 
to verify the Union’s claim bears little on the ultimate 
question of whether the Board properly found that 
the procedure adopted herein was not coercive. Cf. 
N.L.R.B. v. Whitin. Machine Works, 204 F. 2d 883, 
885 (C.A. 1); N.L.R.B. v. McGahey, 233 F. 2d 406, 
412-413 (C.A. 5); N.L.R.B. v. United Parcel Service, 
317 F. 2d 912, 914 (C.A. 1), and cases cited therein. 
As to the propriety of the form of the poll, the recent 
decision of the Second Circuit in N.L.R.B. v. Lorben 
Corp., 345 F, 2d 346, is most relevant. In 
that case, the employer circulated a sheet of 
paper on which he asked all the employees to 
sign in one of two columns whether they wished 
to be represented by the union then attempt- 
ing to gain exclusive representation of employees. 
The court denied enforcement of the Board’s order, 
holding that the facts failed to show coercion within 
the meaning of Section 8(a) (1). 

That a few employees of Struksnes voted against 
the Union even though they were then being carried 
on the Union’s rolls did not, as the Union contends 
(Br. p. 18) preclude the Board from finding that 
the poll did not coerce or restrain the employees.” 


13 Of the 24 employees who signed the poll, the record shows 
that 15 had previously designated or joined the Union, and 
that 6 of these 15 voted “No” (J.A. 14-19, 88). 
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Some of the employees who voted “No” had joined 
the Union in the past while working for another em- 
ployer (J.A. 63; 16-17), and it was reasonable to 
assume that they did not want the Union as their 
current bargaining representative.” 

Even though Newman, a member in good standing, 
and Anderson, who had designated the Union in the 
current campaign, voted against being represented 
by the Union, the Board was warranted in concluding 
that their votes did not result from any threats of re- 
prisal by the Company (J.A. 63). On the contrary, 
the Board found, in disagreement with the Trial Ex- 
aminer, that the poll was accompanied by assurances 
against reprisal (J.A. 62). Thus, Struksnes and his 
two supervisors, Vogel and Nelson, testified that they 
told the employees to sign as they so desired, that it 
did not matter to the Company how they voted, and 
that any change in work resulting from the Union’s 
recognition “would be up to the Union officials.” Five 
employees uniformly corroborated their testimony. 
(See p. 4, supra.) 

Notwithstanding and without even mentioning the 
above testimony, the Trial Examiner concluded that 
there were threats of reprisal accompanying the poll 
(J.A. 75-77). This conclusion was based solely on 
the testimony of employee Sandau that Supervisor 
Nelson warned him that his hours would be reduced 


*“ Thus, Lillegard was still “upon application” for Union 
membership, and had not paid any amount towards his ini- 
tiation fee since November 1962 (J.A. 17). 
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if he did not sign the paper (J.A. 30, 32, 34).” Not 
only did Nelson expressly deny making any such state- 
ment (J.A. 47-49) but other employees who were also 
approached by Nelson denied that he ever discussed 
the Union’s possible effect on work schedules (J.A. 54, 
56). With the record in this posture, the Board prop- 
erly rejected the Trial Examiner’s conclusion that 
Sandau’s sole testimony negated the overwhelming 
evidence that there were assurances against reprisal 
(J.A. 62). While the Board, as a general matter, 
will not overrule a Trial Examiner’s credibility reso- 
lutions, “it may refuse to follow [him] in crediting 
testimony where it conflicts with well supported and 
obvious inferences from the rest of the record.” 


45 Contrary to the Union’s contention (Br. p. 11), the Board 


was not under the “mistaken assumption” that only Sandau’s 
testimony was relied upon by the Trial Examiner to find 
threats of reprisal. The only references in the Trial Exam- 
iner’s decision to a threat of reprisal was to “. . . credited 
testimony attributed to Nelson” (J.A. 75)—a statement which 
could have referred only to Sandau’s testimony set forth 
earlier in his decision. See J.A. 73. Moreover, Sandau’s testi- 
mony is the only testimony in the record that a threat of re- 
prisal was made during the poll. Struksnes testified that 
assurances were given (J.A. 36-37, 39-40), and Vogel testi- 
fied “. . . [T]hey asked me what would happen and I said 
‘it would be up to the union officials . . .’” (J.A. 60; 48, 45). 
The Union’s statement in its brief (p. 11) that Vogel “. . . 
predicted to the men that their hours would be reduced if 
petitioner became their bargaining agent” is without support 
in the record. Thus, although the Union maintains that the 
“Board completely overlooked the testimony of Struksnes and 
Vogel” (Br. p. 11), it was, in part, their corroborated testi- 
mony which prompted the Board to reverse the Examiner 
(J.A. 60, 62). 
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NLRB. v. Pyne Molding Corp., 226 F. 2d 818, 819 
(C.A. 2). See Universal Camera Corp. v. N.L.R.B., 
340 U.S. 474, 495-497; F.C.C. v. Allentown Broad- 
casting Co., 349 U.S. 358, 364; Standard Dry Wall 
Products, Inc., 91 NLRB 544, 545, enf’d 188 F. 2d 
362 (C.A. 3); NLRB. v. Laister-Kauffman Aircraft 
Corp., 144 F. 2d 9, 16-17 (C.A. 2); Utica Observer- 
Dispatch v. N.L.R.B., 229 F. 2d 575, 577 (C.A. 2) 
American Flint Glass Workers’ Union of North 
America v. N.L.R.B., 97 App. D.C. 244, 230 F. 2d 
212, cert. denied, 351 U.S. 988; N.L.R.B. v. Jackson 
Maintenance Corp., 283 F. 2d 569, 570 (C.A. 2). 


IL The Board Properly Found That the Company had 
2 Good Faith Doubt of the Union’s Majority Status 
and Thus Did Not Violate Section 8(a)(5) of the Act 

by Denying the Union’s Demand for Recognition 
Under settled law, an employer may refuse to grant 
exclusive recognition to a union when motivated by a 
good faith doubt as to the union’s majority status, 
even though the union in fact represents a majority 
of the employees at that time. Joy Silk Mills v. 
N.L.R.B., 87 App. D.C. 360, 369, 185 F. 2d 732, 741, 
cert. denied, 341 U.S. 914; Snow v. N.L.R.B., 308 
F. 2d 687, 691 (C.A. 9); N.L.R.B. v. Bedford-Nugent 
Corp., 317 F. 2d 861, 864 (C.A. 7). As this Court 
observed in Joy Silk Mills v. N.L.R.B., supra, 87 App. 

D.C. at 370, 185 F. 2d at 742: 


. -. the question of whether an employer is act- 
ing in good or bad faith at the time of the re- 
fusal is, of course, one which of necessity must 
be determined in the light of all relevant facts in 
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the case, including any unlawful conduct of the 
employer, the sequence of events, and the time 
lapse between the refusal and the unlawful con- 
duct. [Quoting from the Board’s decision, 85 
NLRB 1268, 1264.] 

We submit that an examination of the entire rec- 
ord ** amply supports the Board’s finding that the 
General Counsel failed to establish that the Company’s 
expressed doubt of the Union’s majority was not made 
in good faith (J.A. 64). The Union would have it 
that the Company “raised or demonstrated absolutely 
no doubt” as to the Union’s “majority status or the 
veracity of the information supplied” (Br. p. 18). 
However, as we have seen, exactly the opposite oc- 
curred, Thus, two days after the Union requested rec- 
ognition, the Union was asked to support its claim of 
majority status by submitting the number of em- 
ployees who were Union members. On the day fol- 
lowing the Union’s reply, the Company sought to 
verify this reply by conducting a poll. Three days 
after the poll, the Company informed the Union that 
a majority of the employees did not want the Com- 
pany to recognize the Union.” 


1¢ Contrary to the Union’s allegations (Br. pp. 14, 18), the 
Board’s conclusion that the company entertained a good faith 
doubt was based on the record considered as a whole (J.A. 
64). It did not rely “exclusively” on its observation that the 
Union never offered to submit its authorization cards. Nor, 
as pointed out on p. 8 n. 5, infra, did the Board ever 
admit that this factual determination was in error. 


17 Contrast the Company’s conduct with Mr. Justice Burton’s 
statement, on behalf of this Court, in International Ladies 
Garment Workers Union v. N.L.R.B., 108 App. D.C. 68, 74, 
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As noted supra, the Company continued to hire em- 
ployees who it knew were Union members even after 
the Union’s demand for recognition. It also allowed 
the Union to continue its organizing campaign both 
before and after the poll as well as after the Com- 
pany’s refusal to recognize the Union. Therefore, 
contrary to the Union’s assertion (Br. pp. 19-20), it 
is clear that the Company did not deny recognition in 
order to “secure the time necessary to defeat efforts 
toward organization made by [the] union.” Joy Silk 
Mills v. N.L.R.B., supra, 87 App. D.C. at 369, 185 F. 
2d at 741. See N.L.R.B. v. Abrasive Salvage Co., 285 
F. 2d 552, 555 (C.A. 7). For this reason, the Un- 
ion’s reliance (Br. pp. 18-20) on cases such as Hamil- 
ton, Lively Service, Scott & Scott, and California 
Compress is misplaced.* In each of these cases, the 


employer was found to have violated Section 8(a) (5) 
of the Act by refusing to recognize a union in order 
to gain time in which to dissipate, by unlawful inter- 
rogations, coercive threats, and other unfair labor 


280 F. 2d 616, 622, affirmed, 366 U.S. 731: “It is difficult to 
establish grounds for believing or disbelieving the existence 
of majority status for a union in the face of a failure to take 
any steps to determine that status.” Therefore, cases such 
as N.L.R.B. v. Decker, 296 F. 2d 338 (C.A. 8), relied upon 
by the Union (Br. p. 18), are inapposite. Whereas, the em- 
ployer in Decker made no inquiry of the union or anyone 
else as to the veracity of the union’s claim, the Company 
herein promptly made such inquiry. 


1° N.L.R.B. v. Hamilton, 220 F. 2d 492 (C.A. 10); N.L.R.B. 
v. Lively Service, 290 F. 2d 205 (C.A. 10); N.L.R.B. v. Scott 
& Scott, 245 F. 2d 926 (C.A. 9); N.L.R.B. v. California 
Compress Co., 274 F. 2d 104 (C.A. 9). 
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practices, the union’s majority. These cases merely 
illustrate the well-settled proposition that an employer 
who engages in such conduct subsequent to a union’s 
recognition demand cannot defend its refusal to rec- 
ognize the union on the grounds that it had a good 
faith doubt as to the union’s majority status. Here, 
however, the Board properly concluded that between 
the time of the Union’s demand and the Company’s 
refusal to recognize the Unon, the Company did not 
engage in any unfair labor practices. Accordingly, 
the Company was not precluded from raising, as it 
did, a good faith doubt as to the Union’s majority. 

Nor has the Union succeeded in demonstrating that 
recognition was denied for reasons other than the 
Company’s good faith doubt as to its majority status. 
The Union’s assertion that the Company’s bona fides 
was vitiated by not asking the Union to submit its 
authorization cards (Br. p. 19) is based entirely on 
the Union’s assumption that McPherson suggested 
suggested such a procedure (Br. pp. 14, 19). Al 
though McPherson’s August 12 letter said “If there 
is anything else that you need, please let me know” 
(J.A. 86), this was not an offer to submit the cards, 
and the Board was warranted in noting that the Un- 
ion never made such an offer (J.A. 64). Thus, the 
Union’s reliance on cases such as George Groh” (Br. 
pp. 18-19), concerned with an employer’s refusal to 
accept an offered card check, is founded on an assump- 
tion not supported by the record. See Mount Hope 
Finishing Co. v. N.L.R.B., 211 F. 2d 365, 370 (C.A. 4). 


1° N.L.R.B. Vv. George Groh & Sons, 829 F. 2d 265 (C.A. 10). 


20 


See also, N.L.R.B. v. The Great A & P Tea Co., Inc., 

F. 2d (C.A. 5), 59 LRRM 2506, 2510 (de- 
cided June 15, 1965). By referring to the Company’s 
“ ‘failure to take affirmative action’ ” (Br. p. 20), the 
Union is apparently renewing its arguments, made 
to the Board, that the Company’s lack of good faith 
was demonstrated by not petitioning the Board for 
an election, as the Company was privileged to do 
under Section 9 (c)(1) of the Act. However, as 
aptly stated by the Sixth Circuit in N.L.R.B. v. Down- 
town Bakery Corp., 330 F. 2d 921, 926-927: 


Though [an employer’s] failure to file a petition 
may be used as cumulative evidence of bad faith, 
he is not required to do so in order to demon- 
strate his good faith doubt. Celanese Corpora- 
tion of America, 95 NLRB 644 [674] .. . It 


follows that failure to petition the Board for an 
election to determine majority status will not 
per se support an inference of bad faith on the 
part of the employer. 


In view of the complete absence of any other evidence 
of bad faith, the Board properly rejected the Union’s 
argument and concluded that the Company’s failure 
to petition the Board “standing alone” does not “es- 
tablish its bad faith” (J.A. 64).” 


7° As noted in the counterstatement, the Company was will- 
ing to consent to a Board election, which the Union refused. 
Since it entertained a good faith doubt of the Union’s ma- 
jority, it was thus privileged to withhold recognition until the 
Union’s status was established by a Board election. N.L.R.B. 
v. Bedford-Nugent Corp., supra, 317 F. 2d at 864; Snow v. 
N.L.R.B., supra, 308 F. 2d at 691; Fort Smith Broadcasting 
Co. v. N.L.R.B., 341 F. 2d 874, 881-882 (C.A. 8), and cases 
cited therein. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that this Court should deny the petition to 
review and set aside the Board’s order. 
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